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Introduction

 

After the death of general Franco, in 1975, who had ruled Spain since 1939 a democratisation process was set in motion to establish a new state structure. This process led to the creation of a new constitution that came about in 1978. The Spanish State structure was fundamentally changed by this new constitution. Not only did it establish Spain as a modern European democracy, it also brought about a radical decentralisation. The Spanish constitution (SC) formally established the Estado de las Autonomías which allowed for the division of the country via the creation of the autonomous communities. The latter were to form an extra level of government on top of the existing provinces and municipalities, but with a high level of self-determination. 

Though constitutionally enshrined, the Spanish State structure as established by the 1978 Constitution was not set in stone. The constitution allowed for an open process in which the autonomous communities could come about. As such, it established the framework in which the autonomous communities have to develop their self determination. A development that does not appear to have come to a standstill yet.

Explicitly labelled as the state of the autonomies, the Spanish constitution apparently did not seek to establish a federal state model. Article 145.1SC even explicitly prohibits the existence of a federation of autonomous communities in Spain. Nevertheless, with its division into communities with a certain level of autonomy, the Spanish state form does seem to bear an extensive resemblance to a federal structure. Subsequently, the question arises; in which sense does the Spanish Estado de las Autonomías differ from a federal state structure, and how will the state structure develop in the future?

 

CENTRAL GOVERNMENT

In article 1.3 the 1978 Spanish constitution describes the Spanish State as a Parliamentary Monarchy. The Spanish state form is based upon the Montesquian trias politica system that separates the legislative, executive and judicial power. As in most European democracies these powers are represented by a parliament, a government, and a judiciary, each of which are supposed to be independent in their mutual relations. Additionally there is a regional layer of government represented by the autonomous communities. However, apart from the regional and central division, the separation of powers is not clearly arranged in the constitution. Illustrative to this is the integration of the legislature and executive through the government, which is also allowed to propose laws (art. 87.1SC). As such, the executive clearly is the most precedent power, especially embodied in a strong prime minister. Nevertheless, article 1.2SC states that all powers of the state derive from the national sovereign Spanish people. In other words, it derives from parliament representing the people. According to P. Heywood the relation between executive and parliament is not coincidental as the Spanish constituents deliberately sought after a strong and stable executive after the Franco dictatorship. The relation between parliament and government is not rigid either. Since the coming to be of the 1978 constitution, the executive seems to have gotten more dominant, whereas parliament and especially the Senate is regarded to have gotten weaker. This appears to have been especially the result of the absolute parliamentary majorities obtained by previous governments. However, this pattern has come to an end since the current 1996 government and its predecessor came in charge through the support of regional parties. As a result, the autonomous communities seem to be getting more influence on the core executive.

Parliament

In contrast to the Franco regime, which consisted of only one chamber, the 1978 constitution has established a bi-cameral parliament with a Congress and a Senate. These so-called Cortes Generales, whose function, composition and relation to other state institutions is outlined in the sections III and V SC, represent the Spanish people. 

Both houses can hold office for a period of up to four years. Up to now, elections for Senate and Congress have been held simultaneously. However, this is not obliged as either house can be dissolved separately, something which until now has not yet occurred (art.115.1SC). Intermediate periods between the dissolution of the old and installation of the new house and periods in which the houses are not in session are being bridged by the so-called Diputación Permanente which is present in each of the houses(art.78SC). These committees are headed by the presidents of the respective houses and exist of at least 21 members which represent the parliamentary groups. The rights, restrictions and duties of the deputies and the senators are laid down in the constitution and complemented in the standing orders of the respective houses which are both quite similar (art.71&72SC).Congressional membership is incompatible with senatorship and vice versa. Deputies are furthermore excluded from membership of regional assemblies. This exclusion does of course not apply to senators. Other exceptions to parliamentary membership are posed in article 70SC.

In some rare cases both houses meet in joint sessions, e.g. at the inauguration of the king, or to authorise the king to declare a state of war or peace (art.63.3SC). When working together, the president of Congress presides over their joint sessions, illustrating the Congressional precedence.

Each house is presided by a council, the so-called mesa, which is composed of either deputies or senators relevant to the house and consist of a president, a vice-president and secretaries. They are furthermore assisted by special legal advisors. The councils manage and organise the work in each house.

The respective presidents head the mesa and regulate the everyday running of the houses. They are furthermore concerned with a few constitutional duties like the proposal of a new candidate P.M. and the calling of new elections (art.99SC). Both houses furthermore contain a secretariat which provides all parliamentary bodies with legal and administrative assistance.

Both houses are free to draw up their own standing orders and approve their budget. In order to take decisions there must be at least an absolute majority of the members present (art.79.2SC). The members are also under strict control. They are not even allowed to switch parties, but must join the Mixed Committee if they want to leave their own party. Obliged attendance does not only apply to both houses but also to the members of the parliamentary committees. The latter play a crucial part in the legislative duty of parliament, as only these committees may introduce legislation. These committees are either permanent or ad hoc and consist of a proportioned representation of either senators or deputies and in some cases both. The permanent committees are divided into either legislative or non-legislative committees. The legislative committees introduce, examine, amend, and approve draft laws with the exception of constitutional revisions, international affairs, organic laws, basic laws, and the general state budgets (art.75.3SC). The non-legislative committees deal with the internal affairs of the houses and external bodies and organisations. The ad hoc committees can be created by each of the houses or both in order to investigate any subject that is of public interest (art.76.1SC). A recent example of this is the gal ad hoc committee which investigates the involvement of the P.M.’s and other government members in the assassination teams which killed E.T.A terrorists in the late eighties. In practice this form of parliamentary control is used only seldom. The emphasis on these parliamentary committees was not unintentional, as parliament was designed to serve as a well balanced chamber in which the various political groups would negotiate and effectively control the government. This model was intended to diminish traditional ideological conflicts and centre-periphery tensions. As stated previously, until recently Spain has had a strong executive at the expense of the position of Parliament. This was especially the result of the strong position of the socialist party, the PSOE, which held an absolute majority in parliament since 1982. Only since 1996 when the right wing Partido Popular with P.M. Aznar came into government, parliament is starting to become more influential again. Especially since its majority is but a nominal one, obtained with support from the regional Basque and especially the Catalan party.

Congress

Article 68.1SC stipulates that Congress must consist of at least 300 and at most 400 deputies, chosen through universal, free, equal, direct and secret suffrage. This is done through a system of proportional representation. The number of deputies has been set on 350 deputies by the Organic Electoral Law of March 1977. Article 68.2SC designates the provinces as constituencies in which the electoral threshold has been set on three percent. The electoral law has determined that each province may at least delegate two deputies. In addition, both the autonomous enclaves Ceuta and Melilla may each delegate one deputy. As a result only 248 seats remain to be distributed proportionally. Combined with the three percent threshold and the division of residual seats according to the largest average, the proportionalness of the system of representation as determined by article 68.3SC appears rightly questioned by L. Prakke. 

Senate

The Senate is the house of territorial representation (art. 69SC). As such, it also represents the autonomous communities. Each community delegates one senator and may delegate one more for every million inhabitants (art.69.5SC). Primarily however, the Senate represents the provinces of which al the provinces situated on the mainland each elect four senators. The islands which represent the three remaining provinces; Las Palmas, Santa Cruz de Tenerife and the Balearic Is1ands are all individually represented in the Senate. The bigger islands Mallorca, Gran Canaria and Tenerife each delegate three senators. The smaller islands Menorca and Ibiza and formentera, Lanzarote and Fuerteventura, and la Palma, la Gomera and Hierro, each delegate one senator. Both Moroccan enclaves Ceuta and Melilla furthermore each delegate two senators but their recent conversion into autonomous communities allows them to each delegate at least one extra senator (art. 69.4SC). 

According to l. Prakke the territorial representation does not really live up to its promise as the senators are more inclined to follow party politics than territorial insights. After the 1993 elections however, it appeared that most of the representatives of the Catalan autonomous communities came forth from the Regional Catalan party, the UiC. In this case party politics are very likely to coincide with regional insights. In 1994, in a special senatorial debate on the future structure of the senate it was decided change its structure drastically in favour of the autonomous communities. To this end, a special committee has been set up, supported by all parties, which will propose a new structure of the Senate. In this new structure the Senate should represent the autonomous communities in their relation to the central state and their interests in regard to financial transfers and their relations with the European Union .

Functions

According to article 66.2SC the major functions of parliament are:

· The exertion of the legislative power of the state 

· Control of the governments actions 

· The approval of state budgets 

· The exertion of other powers vested in them by the constitution 

Beside the approval of international agreements and treaties, these other, non-legislative powers also concern the autonomous communities, Like the approval of agreements between the autonomous communities.

Congress is considered to have an overall precedence in parliament over the Senate. This clearly stands out in the amount of specific powers attributed to the Congress. An example of this is the exclusive Congressional right to demand information from any institute of public administration. The Senate is restricted to requesting information emanating from bodies within the houses. 

Other powers exclusively reserved to Congress are:

· ratification or rejection of governmental decree laws within thirty days (art.87SC) 

· approval/disapproval of the declaration of a state of alarm, exception or siege (art.116SC) 

· accusation of the P.M. or other members of the government in case of treason or any other offence against the security of the state (art.102SC) 

· approval /disapproval of a candidate for the premiership through a vote of investiture (art. 99.3SC) 

· introduction of a censure motion through which the Congressional distrust in the government can be expressed. This motion also requires Congress to nominate a new candidate P.M. which in order results in the dismissal of the entire government (articles 113SC, 114.2SC and 101.1SC) 

· expressing of confidence or non-confidence in the P.M. if the latter seeks this through a vote of confidence (art.112SC)

Notwithstanding the overall precedence of Congress, both houses exercise the right to appeal to the Constitutional Court against any treaty (art.95.2SC) or law (162aSC) which is in defiance with the constitution. Constitutional reform bills require the approval of both houses by at least a 3/5 majority. In contrast it requires only a tenth of the members of either of the houses to initiate a referendum on a constitutional reform bill. This power also forms an important tool in the control of the legislative capacity of the autonomous communities.

/1*/

1Powers directed at the autonomous communities

With regards to the autonomous communities, the Senate plays a more important role than Congress. As the house of territorial representation, the Senate actually plays a double role. On the one hand it exercises a certain amount of control over the communities as part of the central power, while on the other hand it also represents the communities in the national decision making process. As such, the Senate has the important exclusive right of deciding whether or not an autonomous community has failed to comply with its constitutional and other juridical obligations or is conflicting with the public interest if such would be claimed by the government. Whether or not it is in the public interest to harmonise the concerned legislation is left to the executive and parliament to decide. However, the constitutional court restricted this authority in various rulings, determining that an appeal to the public interest may only be made if there is an urgent necessity for state interference. As such, the public interest does not allow the central government to assume or infringe on competencies that explicitly belong to the autonomous communities, except in certain special circumstances mentioned in the constitution (art.155SC and150.3SC). The government must furthermore prove that these infringements are urgently necessary. With regards to the duration and form, the measures issued by the state must furthermore be in accordance with this necessity.

Both houses must furthermore parallel approve agreements of co-operation between the autonomous communities (art.145.2SC). This is also the case for the allocation of national resources to the autonomous communities through the Inter-regional Allocation Fund (art.158.2SC). If the houses do not agree, a joint committee of both senators and deputies must seek an agreement which again needs the approval of both houses, though this time by a simple majority. If an agreement on either the allocation of a fund, or an inter-regional agreement of co-operation would again fail to obtain the required majority of both houses, the whole issue will be placed in the hands of Congress. The latter must then solely decide on the issue by an absolute majority. 

Both houses are also responsible to draw up or approve laws to harmonise the legislation of the autonomous communities by absolute majority, if such is required by the public interest (art.150.3SC). 

As opposed to the previous restrictive powers, parliament also has exclusive competencies the enhance the scope of the autonomous communities through article 150.1SC. Latter article allows the Cortes Generales to attribute competencies to one or more community through framework laws. These laws have the rank of ordinary laws and outline the objectives and principles of the matters to be transferred or delegated to the autonomous communities. Though the communities obtain full responsibility for these matters and also the right to enact territorial laws, parliament can still enact its own laws with regards to these matters. As such, parliamental laws regarding these matters have precedence over territorial laws. 

As stated previously, a special committee is currently investigating how to transform the Senate into a genuinely territorial chamber. As such, the autonomous communities will not only have much more say in state affairs, but it will aversely affect the parliamentary powers regarding the communities. This will surely have an impact on the role of parliament and more then likely will increase the importance of the Senate. Especially since the autonomous communities are getting more and more financial and political significance. 

Parliamentary Control 

One of the four major parliamentary functions concerns the exertion of control over the government. Governmental accountability to parliament is worked out in section V of the constitution of which especially the articles 109SC through 111SC concern the every day control. These articles not only concern the right of both houses to obtain any necessary information of every government body. This is also applicable to the autonomous communities. Parliament can furthermore demand the presence of government members in the house, with the exception of the P.M. and they have the right of interpellation.

Parliamentary control is further exercised through:

· measures of political control, such as votes of confidence and censure motions 

· budgetary and fiscal control, like parliamentary scrutiny, approval of annual state budgets and the audit tribunal 

· legislative control, like the approval and rejection of decree laws, and declarations of a state of alarm, exception or siege.

Parliamentary financial control is exercised through the State Audit Tribunal that is responsible for the financial scrutiny of all state and public sector accounts (art136SC). It controls whether the various bodies have legally and efficiently discharged their responsibilities in accordance with the constitution and the law, presenting an annual report to the both houses. The tribunal has the same independent status as the judiciary. Both houses of the Cortes each appoint 6 members of which one is appointed president by the king. According to article 153SC it is also responsible for the economic and budgetary control of the autonomous communities. Some autonomous communities have nevertheless created their own audit tribunals. However, without prejudice to the competence of the State Audit Tribunal and therefore creating a certain overlap of responsibilities. An exception forms the Navarrese community which, for historical reasons, has its own independent system. This is the Camara de computos, which handles the regional accounts without recourse to the State Audit Tribunal.

The executive

Spain and its approximately 42 million inhabitants are in first line ruled by the central government which resides in the capital Madrid. As mentioned previously, the executive is the predominant power in the Spanish state structure. The government consists of the prime minister, the vice-P.M. (if any), the ministers, and possible other members to be appointed by law (art.98.1SC ). According to L.Prakke, the latter this provision aims at making it possible for Parliamentary Under-Secretaries to be considered as members of the government, which they are not, because they are not dismissed when the cabinet goes. Its rule can at best last the four-year term of the Congress. The constitution defines three cases at which a new government is to be formed: after general elections; if the sitting government loses its parliamental confidence; or in the case of the P.M.’s resignation or death (art.101.1SC). The actual formation starts with the kings presentation of a candidate for the prime ministership to parliament for approval. His choice, following consultations with the main political groups in Congress, is presented through the president of Congress. His candidacy has to be approved by absolute majority, which is half plus one of the total amount of deputies. If this majority is not reached, a second balloting must take place within 48 hours in which a simple majority suffices for the candidate’s approval. If again a majority is not reached, the king will appoint a new nominee. If within two months no nominee gains the necessary parliamentary approval, the king dissolves both legislative houses and calls for new elections. Once approved, the P.M. must compose his cabinet for submission to the king.

The King

The head of the Spanish monarchy is Don Juan Carlos Victor Maria de Borbon y Borbon who has been king and official head of state of the kingdom of Spain since his coronation on November the 22nd 1975, two days after the death of dictator Franco. His kingship is legitimated by heredity, by the previous dictatorial regime, and by the constitution of 1978. The king is the figurehead of the nation and technically he has no powers outside the constitution. His influence on state affairs does however have an historic background as Juan Carlos played a key role in the democratization process of Spain by appointing a prime minister that transformed Spain into a democracy. 

Title two, chapter five of the constitution settles the matters concerning the crown. Article 56SC of this chapter outlines three royal functions:

- Moderating functions. The constitution offers the king a few specific functions such as calling elections to parliament and sanctioning and promulgating laws to carry out effectively his role, summed up in article 62SC. These mere formal functions are mainly carried out in relation to both the legislative and executive powers and they ensure that the institutions of the state run smoothly. According to P.J.Donaghy and M.T. Newton this function involves the collaboration of the monarch with the organs of the state. This to ensure that extremist or arbitrary tendencies, which might threaten the proper functioning of the system, are avoided. 

- An arbitrary function. As mentioned previously, the constitution allows the king some discretionary power in his right to propose a candidate prime minister to parliament after general elections or after resignation, or death of the existing P.M. (art. 62.dSC). This power is very limited when a single party has a majority in Congress, which forces the king to call upon the leader of the majority party to head a new government. The latter has been the case since the last four elections. Seemingly unimportant, this instrument played a key role in the democratisation process after the death of Franco. 

- Symbolic functions. The King is the official head of state. As such, he represents the state both within Spain and abroad, which brings along corresponding duties in the international field such as state visits abroad and the reception of other heads of state(art.63.1SC) He furthermore makes civil and military appointments on recommendation of the government, and awards special honours and distinctions. Most important however, is his title of Commander-in-Chief of the Armed Forces. In this symbolic capacity he managed to stave off the coup d'etat of February 23, 1981 when he made an appearance on television, dressed in full military uniform, assuring the army that the plotters did not have his backing.

As figurehead, the king is inviolable and can not be held personally responsible for his acts which always have to be co-signed by the competent minister or prime minister (art.64SC). As in most parliamentary monarchies, the acts which lie within the kings competency are therefore but formal ones, as regards to content they are governmental acts. But event though the kings position is above all symbolic, based on his personal qualities, he can radiate much authority, especially in his direct contacts with the Prime Minister and other ministers. The king is the symbol of Spain’s unity and permanence (art.56SC). As such, he commented that Navarre had made their choice over their own identity criticizing the Basque claim on Navarre in 1988. He furthermore stated that Spain could accommodate different languages within its state boundaries in reply to the renewed Catalonian and Basque demands for greater autonomy in1992. At the same time he is formally obliged to swear to respect the rights of the autonomous communities at his inauguration (art.61.l.1SC). 

The Prime Minister

The Prime Minister holds a prominent position in the government. Throughout the constitution his position is even referred to as President of the Government. Officially, he is responsible to the electorate through the parliament. At his nomination, he must request the confidence of parliament for the political programme of the government. This confidence concerns him personally(99.2SC). 

According to article 98.2SC, the P.M. leads the government’s acting and co-ordinates the official duties of its members. Beside the proposal of the appointment and dismissal of his ministers he may also appoint the civil governor in each province and the government delegates to the Autonomous Communities (art.100SC). Among the competencies attributed to the P.M. throughout the constitution his predominant status is characterised by the fact that his death or resignation causes the fall of the entire government (art.101.1SC). He also has complete freedom of choice in the formation of the government and the number of ministers without portfolio. Furthermore, certain constitutional provisions allow the P.M. to make far reaching decisions. As such, he can make decisions which may deviate from the council of ministers point of view, like his right to ask a vote of confidence from parliament. Despite the president’s prominent position, the government does have a collective responsibility to Congress for its policy (art.108SC). Neither does the predominance of the Prime Minister (P.M.) infringe upon the departmental competency and responsibility of the individual ministers. They personally have to defend their departmental policy in both chambers if requested to do so (art.110&111SC). However, neither Senate nor Congress can directly force an individual minister to resign. Serious parliamentary discord with a ministerial policy must therefor above all be solved by the P.M., who as leader of the government has the exclusive competence to submit one of his colleagues to the king for discharge. Within this context, Congress can seriously put pressure on the P.M., especially since it has the right to introduce a vote of censure which can cause the entire governments discharge. (art.101.1&114.2SC) The position of the P.M. towards Congress however is quite strong, especially since it has been supported by an absolute majority from 1982 till 1993. The P.M. has the right to dissolve Congress, Senate, or both houses and call for new elections (art.115SC). He may however not dissolve them when a vote of censure is being discussed. Neither can he dissolve one or both houses within one year of the previous dissolution. The P.M. also has the right to request a vote of confidence from the Congress, or he may threaten to do so (art.112SC). If a majority of the present deputies is not reached the P.M. and his entire cabinet must resign. It is however easier to obtain the support of Congress by requesting a vote of confidence, than it is for Congress to adopt a motion of no confidence which, instead of a simple majority, requires an absolute majority. Recently however, a growing strain on the P.M. is formed by the increasingly important autonomous communities. The National leaders of certain communities like the Catalan Jordi Pujol, the Basque Jose Antonio Ardanza and the Galician Manuel Fraga now represent large electorates on whose support the socialists government relied after the elections of 1993. The regional parties played a crucial part in the 1996 elections where the Catalan and Basque parties shifted their support to the right wing Partido Popular which is now in power.

The Ministers

Next to the P.M., cabinet consists of the ministers. In the execution of their duties, ministers exercise initiatives of both an executive and legislative nature. Beside executing the government policy, they manage and inspect their departments and are also responsible for autonomous bodies linked to their departments. Ministers are furthermore empowered to sign state contracts related to matters concerning their ministries. In addition, they are required to draw up a draft budget for their department and to allocate expenditure for departmental matters outside the competence of the council of ministers. Relative to this budget, the appropriate measures must be made in co-operation with the Ministry of Economy and Finance.

The legislative competence of the ministers is expressed through their ultimate responsibility to the Council of Ministers for the draft laws or decree-laws which have been prepared within their departments. They are also responsible to the Council for exercising a special rule-making powers, the so-called potestad reglamentaria, were these are required to implement government policy. This competence, which befalls to the government in general can be exercised independent from parliament, allowing the government to issue rules to implement laws already approved by parliament (art. 97SC & 106.1SC). Ministers may furthermore issue ministerial orders without the Council’s approval.

Since 1985 the government determines the number of departments and their respective division by Royal Decree at the annual budget legislation. After the 1993 elections the following sixteen departments were established; 

· Foreign Affairs 

· Ministry of the Interior 

· Defense 

· Education and Science 

· Industry and Energy 

· Trade and Tourism 

· Agriculture 

· Fisheries and Food 

· Public Administration 

· Culture 

· Public Health 

· Presidency 

· Social Affairs 

· Economic affairs and Finance 

· Public Works and Transport 

· Justice 

· Employment and Social Security 

Except for the membership of either Congress or Senate (art.70.1bSC), ministry is incompatible with any public post or commercial or professional activity that is not directly related to their governmental office (art. 98.3SC). In practice, the combination with membership of Congress is quite common, though ministry is rarely combined with membership of the Senate. 

Together, the ministers form the Council of Ministers, which under the chairmanship of the P.M., forms the cabinet. Once a week, the Council meets in discussion and decision-making meetings. These meetings are prepared by the committee of under-secretaries which may approve of certain minor matters which subsequently are assented by the Council. More important meetings are prepared by secretaries of state and the general secretaries. Though enjoying a good deal of discretion, ministers are responsible for their actions to the Council of Ministers, and ultimately responsible to the P.M. for the efficient running of their departments. They can furthermore be called to account for or explain their policies or actions before one or both houses of parliament or before one of the parliamentary committees linked to either house. 

Ministers are furthermore organised in permanent inter-departmental committees, composed of the ministers concerned and chaired by the P.M. or deputy P.M. Such committees are: the foreign affairs committee, the security committee, the economic affairs committee, the committee for educational, cultural and scientific policy and the autonomy policy committees. The main function of these committees is to provide a forum for specialists to discuss problems relating to areas of interdepartmental interest and to enable co-ordination between ministries. The committees may also exercise decision-making powers in matters, which do not have to be approved in the council of ministers.

Competencies 

Article 97SC describes the role of the entire government. The government directs internal and foreign policy, civil and military administration and the defence of the state and exercises the executive and rule making power. 

M. Rico and V.Guisado divide the competencies of the Central government into the following three categories. 

· Matters that comprise the entire range of legislative, executive and other competencies associated with them, i.e. national sovereignty. 

· Specific parts of matters where the government is explicitly responsible for legislation and where the autonomous communities can take over the execution i.e. trade legislation. 

· Responsibility for an entire range of competencies, i.e. legislative and executive, only regarding a specific topic of a subject area, i.e. the railways and road traffic through communities.

In addition the constitution also recognizes concurrent or shared powers between the state and the communities that are also summed up in article 149.SC:

· Areas in which the state provides the general framework, i.e. basic legislation on the environment 

· Areas in which the state shares general legislative powers, with specific elements left to the autonomous communities, i.e. public security 

· Areas in which the state retains the planning powers or determines the basic administrative policy of the sector, i.e. the economy 

· Areas in which the state is given a coordinating role over the autonomous communities 

· Areas in which the state determines the economic parameters for public service management 

· Areas in which the state retains certain managerial responsibilities, allowing the rest to be undertaken by the autonomous communities 

· Areas in which the state retains responsibility for public service, but not its management

The government is under the scrutiny of parliament but also has certain official independent powers: 

· The right to nominate a candidate to be appointed attorney-general of the state and two members of the constitutional court. 

· The right to solve disputes between ministries, which can not be solved by other competent authorities. 

· The right to introduce draft laws, known as proyecto de ley as opposed to draft laws coming from either of the houses known as proposicion de ley, the assembly of an autonomous community, or a popular initiative backed by 500,000 signatures (art.87SC). 

· The right to issue Royal decree-laws in situations of extraordinary and urgent necessity which do not require a preceding constitutional delegation (art.86.1SC). These legislative provisions must be submitted to Congress for ratification within thirty days and may not refer to the basic institutions of the state, the basic rights of citizens (title 1SC), the political system of the autonomous communities or the provisions of electoral law. 

· The right to issue legislative decrees in areas delegated by parliament, which do not explicitly have to be issued as organic laws (art.82SC). 

· The cabinet is responsible for the security and police forces in the country which must protect the free exercise of rights and liberties and guarantee public security. 

· The right to formulate and approve national policy over the whole area covered by the various ministries, without infringing on the rights of the autonomous communities. 

· The previously mentioned potestad reglamentaria, which befalls to the government in general. 

· The right to call elections at regional and local level. 

· The cabinet commends on the election and dismissal of the government delegates who direct state administration within their respective regions. 

· The cabinet can challenge the autonomous communities to carry out their responsibilities according to the constitution. They can subsequently intervene in the autonomous community if the latter fails to comply, but not without the support of an absolute majority in the Senate. 

· The cabinet can bring a regional authority before the constitutional court if the autonomous community adopts regulations which are considered unconstitutional.

As a result of the creation of the autonomous communities, the government has no exclusive jurisdiction throughout Spain. Article 97SC therefore does not specifically outline the responsibilities of the central government only, but refers to its role in general, also including the role of the autonomous communities and the provincial and municipal authorities. With regards to the communities, the competencies that belong exclusively to the responsibility of the core executive are more specifically summed up in Article 149SC:

· Nationality, immigration, emigration, aliens and right to asylum 

· International relations 

· Defense and armed forces 

· Administration of justice 

· Customs and excise, foreign trade 

· Monetary system, exchange control, currency convertibility 

· Control of credit, banking, insurance 

· Inland revenue and state budget 

· Merchant navy and registration of ships 

· Ports and airports of national importance 

· Control of airspace, air transit and transport 

· Meteorological service and registration of aircraft 

· Train and road transport travelling through more than one community 

· Control of communications, traffic and motor vehicles, mail and telecommunications, cables, submarine and radio communications 

· Public works of national importance or which involve more than one autonomous community 

· Control of production, commerce, possession, and use of arms and explosives 

· Regulation of academic qualifications 

· Statistics for state use 

· Authorization of referenda 

However, these competencies are not all absolute, as some of these matters also concern the communities/*2/. These matters must furthermore be read in conjunction with article 148.1SC, which outlines the basic competencies of the communities. Additionally, certain matters are not mentioned in article 149SC or 148SC. The communities might claim these competencies, but if they do not officially assume them they befall to the government. Both parliament and the government can furthermore transfer or delegate further competencies to the communities by organic law for the central government remains responsible (art. 150.2SC). Additionally, article 150.1SC allow the Cortes Generales to attribute competencies to one or more community through the previously mentioned framework laws. It is not a practical reality that both lists give an extensive division of competencies, as some matters are not clearly defined and the constitution can never foresee all future subject matter. So not only is the division of competencies very much intertwined, it is also a flexible, dynamic process of devolution of responsibilities from the center to the communities. As such, the division between autonomous community and government competencies is not always as clear cut. 

Governmental control 

As there are various degrees of devolved powers, it is not surprising that the government can exercise some sort of control over the communities, even though the autonomous communities have some exclusive areas of competence. 

Article 155SC determines that if an autonomous community fails to carry out its duties or seriously compromises the public interest, the government can adopt measures to oblige the concerned community to carry out its obligations. To adopt such measures, the government must either obtain approval of the president of the community, or obtain an overall majority in the Senate. The state also has the right to draw up or approve laws to harmonise the legislation of the autonomous communities if such is required by the public interest (art.150.3SC). This include the exclusive competencies of the communities. 

It does however also require a an absolute majority in both houses to determine whether the notion of public interest indeed requires harmonisation by the state. Parliament must furthermore determine the principles according which the harmonisation will be applied. Harmonisation also requires at least two communities to have deviating legislation on one topic. If all communities have the same legislation, regardless whether it threatens the public interest or not, the government is not allowed to call upon article 150.3SC. This competence was also narrowed down through rulings of the Constitutional Tribunal specifying the notion of public interest.

Another form of control is generated through the financing of the autonomous communities. Apart from the Basque Country and Navarre the communities are largely dependant on tax transfers from the central government as worked out in the Law on the Financing of the Autonomous Communities, the so-called LOFCA. Financial control is subsequently exercised by the independent Audit Tribunal. The latter must determine whether the various bodies have legally and efficiently fulfilled their responsibilities upon which it must present an annual report to the Cortes. Despite the presence of regional tribunals in the autonomous communities of Catalonia and Galicia the Audit Tribunal remains ultimately responsible. 

Art153.bSC directly refers to the supervisory role of the government, determining that previous the recommendation of the Council of state (art. 107SC) control can be exercised over the autonomous communities. This control, however, refers only to transferred or delegated competencies as specified in article 150.2SC. Subsequently it does not infringe on the exclusive competencies of the autonomous communities. As such, the Council of state plays a crucial part in the control over the autonomous communities even though it is purely an advisory body without any executive functions. Among its various categories of members however, there are also representatives from the autonomous communities. The council exists of a president who is directly appointed by the council of ministers and a group of permanent members, ex-officio members and elected members. The representatives of the communities can be present in each group, but are most influential in the permanent group where they can head a department of the council.

A more significant form of control is established through the provision in art161.2SC which grants the government the right to challenge any measures adopted by the autonomous communities. When such a challenge is made, the concerned measure is automatically suspended until the Constitutional Court, within an obligatory five months, passes its judgement. The Constitutional Tribunal obviously plays an important role in the control over the autonomous communities. This role is explicitly mentioned in article153.aSC which determines that the Constitutional Tribunal is responsible to test the constitutionality of any regional legislation. 

 

 

THE JUDICIARY AND THE CONSTITUTIONAL TRIBUNAL

Despite the apparently elaborate division of competencies between the communities and central government and the specified financial structure, the structure in itself and the dynamics of the regional process are bound to create conflicts. As such, the judiciary plays an important role in the autonomous process. As this is a foremost political process it needs to be supervised independently. According to P.Heywood one of the fundamental characteristics of the State of Law is the Judicial control which ensures administrative legality of the Spanish state structure. To guarantee a legitimate functioning of such a supervisory role, an independent Judiciary is essential. Being merely a facade under the Franco regime such independence officially came about through the 1978 constitution which established the Spanish state of law. Of great importance to the regionalist process is the Constitutional Tribunal, which, lies as it were, beyond the judiciary. Independent of all other constitutional bodies and subject only to the constitution, the Constitutional Tribunal, Title IX SC, formally does not form a part of the Judiciary (title VI). As such, the Tribunal outshines not only the judiciary but also the executive and legislature. The Tribunal officially acts as the patron of the constitution and subsequently extents the previously mentioned supervisory role of the rule of law into the regionalist process between the Autonomous Communities and central government. 

Judicial independence

In the notion of the State of Law or Rechtsstaat, the division of powers between legislature, executive and judiciary is an important characteristic. However, as mentioned previously this division of powers is not explicitly mentioned in the constitution. But where the border between the legislature and executive was deliberately left open to strengthen the executive, judiciary was meant to be independent. There are some more indirect indicators though. Article 117.1 of title VI SC does determine that judges and magistrates are submitted only to the law, thus indirectly ensuring some formal independence of the Spanish judicial power. Independence is furthermore ensured by article 127SC, which determines the incompatibilities of judges and magistrates, and articles 12 to 15 and title II of book IV of the LOPJ (the Organic Law on the Judicial Power of 1985). This independence suggests that the judiciary acts independent from the central government and that it is not as susceptible to regionalist forces as the executive and legislative power appear to be. However, in spite of article 149.5aSC which explicitly states that the justice administration is an exclusive competence of the central government, the creation of the Autonomous Communities has also brought about the decentralisation of the Judiciary and led to the establishment of Regional Higher Courts of Justice. These Regional Courts are responsible for the judicial organisation in the autonomous communities. So despite its independence it appears that the judiciary has also been subject to the process of devolution. However, this does not automatically entail that this has led to a devolution of judicial competencies to the autonomous communities. 

Judicial Structure

Title VI of the constitution describes the general principles and the organisational structure of the Judiciary. This structure is further worked out in the Organic Law on the Judicial Power known as the LOPJ, of July 1st 1985. Separate from the military court and a few traditional and habitual courts the Judiciary is controlled by the General Council of the Judiciary and is divided into four so-called ordenes (LOPJ art. 22-25):

· Civil law, the so-called Orden civil 
· Criminal law, so-called Orden penal 

· Administrative law, so-called Orden contencioso-adminstrativo 
· Labour law, so-called Orden social 

Within this structure, article 26 LOPJ outlines an extensive list of courts in which the Supreme Court and the regional Higher Courts stand out in relation to the structure of the autonomous communities. The Constitutional Tribunal, which is described in Title IX SC, the Ombudsman, which is described in chapter IV Title I, and the Attorney General’s Office (124SC) are an extension of the judiciary. These important bodies which are not officially part of the judiciary play a crucial role in the regional process.

The General Council of the Judiciary

The General Council of the Judiciary, the so-called Consejo General del Poder Judicial was established in 1980 as a controlling and regulating organ which is responsible for the administration and organisation of the Judiciary. Its main task is to appoint the judges and maintain ethical standards in the legal profession (art.122.2SC). Historically the administration of the Judiciary fell under the responsibility of the Department of Justice. However, to ensure the independence of the Judiciary from the executive, the 1978 constitution changed its structure and established the independent Council. Nevertheless, this independence has not been undisputed, especially since the 1985 LOPJ has determined that all twenty members are to be nominated and elected by both Congress and Senate. Each member is chosen for a period of five years. Though backed up by two rulings of the Constitutional Tribunal, this procedure has been argued to be in conflict with article 122.3SC which explicitly states that both Congress and Senate each only nominate and elect 4 members. The other 12 members were to be judges, to be appointed by organic law. Though all the members of the Council are subject to the incompatibilities as determined in article 127SC the current election procedure does not convincingly exempt the influence of the executive. The absence of budgetary control, which is solely determined by the ministry of justice, does not strengthen the Council’s independent position either.

Supreme Court

Stemming from 1834, the Supreme Court is the highest, and only central judicial body in Spain. It has jurisdiction throughout the entire Spanish territory (art. 123.1SC). Historically it used to be the supreme judicial authority. However, its competence has been severely trimmed through the establishment of the Constitutional Tribunal and the autonomous communities by the 1978 constitution. Subsequently, the 1985 Organic Law on the Judiciary changed the structure of the Supreme Court into its current form by establishing a single body which exists of the following five chambers:

· Civil Chamber 

· Penal Chamber 

· Administrative Chamber 

· Social Chamber 

· Military Chamber

The Supreme Court is now competent to deal with all matters except matters concerning constitutional interpretation or matters which have been specifically attributed to the regional Higher Courts of Justice, such as matters regarding the administration of the communities (art.153.c). Nevertheless, the supreme court officially remains the highest court in al ordenes.

Regional Higher Courts of justice

As mentioned previously in the chapter on autonomous communities, a regional higher court of justice resides in each community. These courts, the so-called Tribunales Superiores de Justicia, were only established in 1989, even though their judicial basis stems from article 152.1 of the 1978 constitution. They replaced the former regional courts and now oversee the judicial organisation in the Autonomous Communities. Its members are appointed by the General Council of the Judiciary among which one member is symbolically appointed by the king as the president. The Courts are subdivided into three chambers, representing the four ordenes. As such, there exists an administrative chamber, a social chamber and a chamber dealing with both civil and penal cases. Competent to deal with matters in all of the above mentioned ordenes on a regional basis, the Regional Higher Courts have indeed taken over some of the duties of the Supreme Court.

Summing up, the Regional Tribunals are competent to:

· Hear appeals in the last resort in cases concerning territorial law, and hear regular appeals in other civil law cases. 

· Hear regular appeals in cases of criminal law. 

· Settle conflicts of competence between courts of justice in the region. 

· Hear regular appeals in cases of public law concerning competencies which are exclusively reserved to the autonomous communities.

The constitution states that the Spanish territorial unity is the basis for the organisation and functioning of the Tribunals(article 117.5SC). Furthermore, article 152.1SC states that the Regional Higher Courts do not infringe upon the jurisdiction of the Supreme Court. As such, the Regional Higher Courts are officially seen as mere decentralised parts of the central judicial power. Nevertheless, their creation is clearly a result of the regionalist process and the subsequent devolution of powers. According to P.Heywood, the conception of the Regional Higher Courts provided for a judicial decentralisation which mirrors the governmental decentralisation. As such, it implies more autonomy and recognition of the latter to the autonomous communities. Though the wish might have been the father to the thought, it is not surprising that initially the Regional Higher Courts were understood to be the highest procedural courts of each of the autonomous communities. In this light they were also considered to be competent in the four ordenes as courts of cassation. This conception was adjusted by the Constitutional Tribunal who pointed out that this task was solely reserved to the Supreme Court and that the Regional Courts are highest only within their region. 

Despite their submission to the Supreme Court the Regional Higher Courts do have some exclusive competencies with regards to hearing appeals in the last resort in cases concerning territorial law and regarding the so-called fueros. Article 153.cSC furthermore states that the regional courts have ultimate jurisdiction over the regional administration. 

The Attorney General’s Office

The Attorney General is appointed by the king after being nominated by the council of ministers through consultations from the General Council of the Judiciary. Article 124.1SC describes the duties of the Attorney General’s office; to promote the observation of justice and legality, to the defend the rights of citizens, to defend the public interest in a manner consistent with the law, and to ensure the independence of the courts. These duties, which partially overlap with duties of the Ombudsman and the General Council, appear to require quite some independence. The constitution tries to assure this by specifically stressing the independence and impartiality of the Attorney General in article 124.2SC. However, unlike the Ombudsman and the General Council, the Attorney General’s appointment and dismissal by the government seems to oppose this independence. Especially since ensuring the independence of the courts is on of its major tasks.

The Ombudsman

The position of Ombudsman is held for a period of five years and is intended to uphold and protect the State of Law. Though his establishment was provided for by article 54 of the 1978 constitution, the so-called Defensor del Pueblo only officially came into being in May 1981. Not officially a member of the Judiciary, the constitution intended the Ombudsman as a high parliamentary delegate, defending the rights and liberties of the Spanish people and supervising the government. An important competence of the Ombudsman can directly make an appeal of unconstitutionality to the Constitutional Tribunal. The Ombudsman furthermore co-ordinates the activities of the regional Ombudsmen in the Basque and Catalonian autonomous communities. The ombudsman is appointed by the Cortes following a majority vote of three/fifths in each chamber. Yearly he reports to the Cortes outlining the nature and number of complaints made against the government. Though his effectiveness is doubted as the budget is considered to be insufficient, his powers limited, and his independence of the government is also questioned his existence is justified by the great number of appeals to him. The number of appeals varied from 12,256 in 1985 to 29,396 in 1990. By 1993 most appeals were made against public administration, especially against the Autonomous Community of Madrid. In this light it is not surprising that the autonomous communities consider the ombudsman to be supportive of the central government. However, as defender of the rights of the people it just might be unavoidable to act as a safety-valve against hyperactive communities who feel they have to prove their right of existence with over-legislation. 

The Constitutional Tribunal

The real supervisory role of the judiciary is granted to the Constitutional Tribunal which came into being in October 1979. The Tribunal is based in Madrid and has the highest jurisdiction over the entire territory of Spain, including the autonomous communities. It is very much grafted upon its German equivalent, being only subject to the constitution. As such, it is not only independent from the legislative and executive powers but also from the Judiciary itself. This independence is furthermore guaranteed by the fact that the Tribunal has full control over it’s own budget, even though this budget is allocated by the state. Furthermore, the tribunal can decide upon its own organisation. Impartiality is also guaranteed through its members. The position of member of the tribunal is incompatible with any other office or public post, or a leading role in a political party or trade union.

The Tribunal consists of twelve members of which both Congress and Senate each elect four members and both the government and the General Council of the Judiciary each elect two members. On recommendation of the members, the king appoints a president or chairman from among them, who in case of equality of votes decides. Votes for that matter are not secret as al findings of the Tribunal are all published in the statute-book, including any possible dissenting opinions. The members are in office for nine years, and every three years three new members are elected. The Tribunal is further subdivided into two courts, each comprising 6 magistrates who decide upon appeals for assistance and four departments, each comprising three magistrates who decide on the admissibility of appeals, and what are considered routine settlements. 

Article 161SC determines that the Tribunal is competent of trying:

· appeals of unconstitutionality, so-called Recursos de Inconstitucionalidad 
· appeals for protection, so-called Recursos de Amparo 

· conflicts of competence, so-called Conflictos de Competencia 

Appeals of unconstitutionality can be made against so-called leyes y disposiciones normativas con fuerza de ley. Article 27.2 LOTC specifies these into statutes of autonomy and other organic laws, regular laws, decree laws, so-called decretos legislativos, international agreements, parliamentary standing orders of both the central government and the autonomous communities, and all laws of the latter. These appeals must be made within three months after its publication in the B.O.E. by either the P.M., the ombudsman, the so-called Defensor del Pueblo, fifty deputies, fifty senators and the relevant regional governments and parliaments (art54SC&162.1aSC). This appeal of unconstitutionality, which can be made direct, is complemented with the so-called cuestión de inconstitucionalidad (art.163SC) which allows a judge to propound a possible unconstitutional law to the Constitutional Court which must then probe its rightfulness. The concerned law must however be applicable to the case and its validity must be relevant to its outcome. A genuine preventive control on unconstitutionality only exists with reference to international agreements (art.78 LOTC).

The recursos de amparo concern encroachments by the autonomous communities or other official bodies on the basic rights mentioned in the articles 14 up to 29SC against which all individual citizens, the Ombudsman, and the public prosecutor may appeal to the Constitutional Tribunal (art.53.2SC, 54SC and 162.1bSC). However, such appeals must first be propounded to the ordinary court, who in turn will try the appeal in an accelerated procedure (art.53.2SC).

The relevant Conflictos de Competencia concern conflicts of competence between the central government and the autonomous communities, conflicts between the communities themselves and conflicts between government bodies. If one of the parties appeals to the Constitutional Court against legislation which possibly infringes on their competence, the concerned legislation is suspended for a maximum of five months until the court decides. 

There is no right of appeal against decisions of the tribunal, so its decisions are binding. However, due to the large amount of cases that are referred to the Tribunal there are tremendous delays in its decision making. In 1990 the average time to hear a case was more than two and a half years, which seriously threatened its efficiency. The majority of these cases are the previously mentioned recursos de amparo, which concern appeals of citizens against encroachments on their basic rights. However, a large part of these cases concern conflicts between the autonomous communities and the central state. Thus clearly illustrating the tension between the two parties as a result of the regionalist process.

As illustrated in appendix 2, the number of appeals is decreasing since 1985. P. Heywood gives two reasons for this decline. Firstly the government would appear to exercise due caution when drafting legislation, secondly this would be a result of a growing agreement at national and regional level to resolve political disputes without appealing to the Tribunal and to alleviate the pressure. However, due to the latter practice the regional process appears to become more and more a political process. This could very well threaten the supervisory role of the Tribunal which has to defend the constitution, and at the same time speed up the regionalist process. More arrangements will be negotiated through political support and compromises. Especially since the last two elections in which governments had to be forged upon support from regionalist parties as a result of the absence of an absolute majority. It appears that the immense workload of the Tribunal might have had a very favourable influence on the position of the communities.

The role of the judiciary in the regional process

The LOPJ judicially divided the country into municipalities, districts, provinces, and autonomous communities, the judicial bodies in these jurisdictions are all subordinate to the Supreme Court of Justice in Madrid (art.123SC). Even the Regional Higher Courts, mentioned in article 152.1SC, which form part of the institutional organisation of the autonomous communities, are subordinate to the Supreme Court. Their members are also recruited by the general council of the Judicial power. As such, they do not constitute an autonomous power. In contrast to the legislative and executive power, the unity of the judicial power does not seem to be affected by the structure of autonomous communities. Indeed this is in compliance with Article 149.5aSC which explicitly states that the justice administration is an exclusive competence of the central government. However, as mentioned previously, the constitution does attribute some tasks to the Regional Higher courts. As such, it creates some sort of independence of the Supreme Court. It is the Constitutional Tribunal that ensures overall compliance with the constitution though.

According to L. Prakke, the Tribunal stands right in the "constitutional surf", as the constitution deliberately defined controversial matters capable of different interpretations, thus postponing their concretisation to a more stable era. Illustrative to this is the finding of the Constitutional Court that the Tribunal Superior de Justicia is not, as could be read from article 152.1SC, the highest judicial court for the autonomous communities, but merely a court which is the highest in the scope of the territory of the autonomous community. As such, it may certainly not substitute the Tribunal Supremo. This example furthermore illustrates that the Constitutional Court can make decisions which can have far reaching consequences for the structure of the autonomous communities. Simultaneously, however, it also provides the autonomous communities with the opportunity to stand up against laws of the central government in Madrid. Illustrative to this is its ruling that two thirds of the previously mentioned LOAPA was declared unconstitutional. As the regionalist process is foremost a political process and the constitution is often deliberately vague on this process, the Constitutional Tribunal sometimes will be forced to make a political decision. Its independence therefor is crucial, especially in relation to the regionalist process. However, this independence has been questioned by the autonomous communities. The fact that parliament elects eight of its members and the government two reinforced this perception. Especially Catalonia and the Basque Country, consider the Tribunal to be a pro-centralist body. Such an allegation for example, was made by the Catalan president Jordi Pujol when the Constitutional Tribunal denounced the Catalan demand for control over the central state’s security budget in 1989. Though the Tribunal also reached numerous decisions which can considered to be pro-regional, like the before mentioned cutting down of the LOAPA and its denouncing of an important part of a centralist security law which subsequently caused the resignation of a minister of the central government, the public opinion also considers the Constitutional Tribunal to be under much pressure of the central government. This perception was strengthened in 1992, when a close friend of former prime minister Felipe Gonzalez was appointed as President of the Tribunal. Despite these allegations there seems to be no concrete evidence that the Tribunal is biased towards the central government. Nevertheless, it appears that the immense workload of the Tribunal has seriously threatened its efficiency. The consequent decrease of its "interference" in favour of political solutions, combined with the more influential role of certain regional parties in the last two governments might have had a very favourable influence on the autonomous position of the communities, especially with regards to the Basque Country and Catalonia.

THE AUTONOMOUS COMMUNITIES 

The autonomous concept

The autonomy principle is formulated in article 2 of the Spanish constitution. It states that The constitution is based on the indissoluble unity of the Spanish Nation, the common and indivisible motherland of all Spaniards, and recognises and guarantees the right to autonomy of the nationalities and regions of which it is composed and the common links that bind them together. 

The term nationality was given to only a few regions to acknowledge their higher sense of autonomy. The initial term nation was deliberately dropped to avoid the reference to a federal state structure. The existence of autonomous communities within a nation would appear to be conflicting with the nations indissoluble unity. However, article 2SC creates a hierarchical structure wherein the constitution, granting the right to autonomy, originates from the Spanish nation as indissoluble entity and is, as such, subordinate to that nation. The autonomous communities, whose right of existence comes from the constitution, can therefor only exist within a united Spain. The right of autonomy and national unity are thus two interdependent factors within the Spanish state. Subsequently it is equally incompatible with the constitution for a region to proclaim its independence, as advocated by a radical minorities in certain communities like the Basque Country and Catalonia, as it is for the state to deny a region or nationality its statute of autonomy. 

The Autonomy principle is further developed in section VIII of the constitution which is entitled The Territorial Organisation of the State. Article 137SC of title VIII, determines that the state is organised in municipalities, provinces, and Autonomous Communities, all of which are endowed with a certain degree of autonomy to direct their interests. The autonomous communities, however, enjoy significantly more freedom than the local authorities. As opposed to the local authorities, which enjoy but administrative autonomy the central government may not freely amend the sphere of interest and organisation of the autonomous communities. The communities furthermore have executive and legislative power, rights that are guaranteed by the constitution.

Historical background

Regional forces have deep historic roots in the Spanish peninsula. Though it might seem that the decentralisation of Spain is a result of the redistribution of powers to communities, previously the Spanish peninsula was divided up into various states which were united. Consisting of various Christian kingdoms, Spain wasn’t unified until 1516 when Carlos was crowned King of Spain. In 1580, the Spanish kingdom even included Portugal, but the latter regained its independence in 1640. However, despite their unity, various Spanish regions remained having special privileges, especially the Basques, Galicians, and Catalans. Culminating in various governmental subversions regional demands always posed a huge pressure on the central governing of the country. In 1931, when the government was overthrown once again, and the second republic was a fact. The regional pressure culminated in a Statute of Autonomy for Catalonia in 1932. The Basque Country and Galicia were on the verge of gaining home rule as well, when a civil war broke out in 1936. This resulted in a centralist dictatorial regime headed by General Franco which lasted until his death in 1975. For various reasons the demand for self-government became undeniable after this. This demand has been attributed to the long history of tensions between the centre and the periphery, cultural and historical differences, a general tendency towards decentralisation throughout Europe and partly also due to a reaction to 36 years of imposed dictatorial centralism. / 

The demand for autonomy was not present everywhere in Spain, but was specifically strong within the three nationalities which, beside Castillaño, use their own official regional language and have a strong cultural identity and history. Nationalities are the Basque Country, Catalonia, and Galicia, each of which had already approved of a statute of autonomy by referendum before the end of the civil war, which lasted from 1936 until 1939. In the summer of 1977, a Minister for the Regions was appointed in compliance to the autonomy demand. However, turning Spain into a federation directly was considered to big a change. The demand for autonomy was not as strong in all regions and it would furthermore be a too big and sudden break with the former centralist regime. It was feared that a to radical decentralisation could spark of anti-democratic forces which would endanger the whole process off democratisation. Subsequently, a different solution was found, the creation of the Estado de las Autonomías, inspired by the Italian state model, the so-called Estato Regionale, and the second Spanish republic of 1931-1936. The Minister for the Regions had to channel the autonomy demand, and furthermore was to negotiate provisional autonomy agreements for the most eager regions. As a result, most regions were mapped out and endowed with limited provisional institutions even before the promulgation of the new constitution. The latter was meant to clearly outline the regional bodies of the autonomous communities. During the sixteen-month constitutional debate however, it became apparent that the opposing views of the parties of the Right, who considered regional autonomy a threat to national unity, and the parties of the Left, who preferred a federal type solution, made such a clear outline impossible. In consequence, the final constitutional formula on the procedure for attaining autonomy and the powers to be exercised by the regional institutions was very much the result of a compromise between the different parliamentary parties. 

The Procedures of obtaining autonomy

Article 143SC determines that adjoining provinces with common historical, cultural and economical aspects, the archipelagos and the provinces with a regional historic "essence" can form an autonomous community. The initiative to form a community has to be taken by the provincial councils, or corresponding archipelaic bodies concerned. However, as a result of the compromise between the opposing parliamentary parties and in particular because of the claims for a preferential status of the nationalities, the constitution established three routes to obtain autonomy: a short, a regular, and a special procedure. Exclusively granting the nationalities more autonomy could create too much regional inequality, something which, apart from threatening the political stability in the transition to democracy after Franco’s death, might not be compliant with the constitutional equality principles. Consequently, the given routes had to appease the claims for preferential status of the nationalities, while offering the regions the possibility to achieve the same amount of autonomy. The chosen procedure furthermore had an important but not necessarily permanent bearing on the nature and extent of the obtained self-government.

Short procedure

According to the transitional provision 2SC, those regions that had voted in favour of autonomy before the 1978 constitution, would be permitted to obtain extensive autonomy through a relatively simple process. This would allow them to not only obtain autonomy over matters posed in article 148.1SC but also over matters posed in article 149.3SC, which are not exclusively state affairs. In this procedure the already constituted pre-autonomous bodies of those regions would draw up a draft statute of autonomy. This draft statute would then be scrutinised by the Constitutional Committee of the Congress and subsequently be submitted to a referendum in the regions concerned. The regions to obtain autonomy according to this procedure were the three nationalities now constituting the autonomous communities of the Basque Country , Catalonia and Galicia.

Regular procedure

The regular, or longer procedure to achieve home rule has to be initiated and supported by at least two thirds of the local town councils of the provinces concerned, who represent at least the majority of the local electorate. If both requirements are not met within six months, the initiative fails and can only be repeated after five years.

There are several exceptions to this procedure:

· The initiative to autonomy can also be taken by the governing body of a préautonomous regime. Such a body, if present, exists of elected members and the provincial councils, or a delegation, of the concerned provinces. If within three years of its existence this body has not initiated the autonomous process, it is dissolved. 

· The State can also allow autonomy to a region which consists of but one province, which does not necessarily need an historical identity, as is the case in seven autonomous communities; Asturias, Cantabria, La Rioja, Madrid, Murcia, the Balearic Islands and Navarre. 

· A region which is not organised in a province can also obtain home rule as it can directly be allotted an autonomy statute by the legislative assembly. 

· The cities of Ceuta and Melilla, the Spanish enclaves situated in northern Morocco, may set themselves up as Autonomous Communities if their respective Municipal Councils should so decide by means of a resolution adopted by an absolute majority of their members and if the Cortes Generales so authorise, in an organic law, under the terms provided in Article 144SC. (transitional art. 5SC) 

· The autonomy process can also be initiated by the state if the local authorities do not, or let the initiative fail.

If the initiative to form an autonomous community has been successful, the provincial deputies and the provincial representatives in the States General who represent the provinces concerned assemble to draw up a draft statute of autonomy. Subsequently this draft statute has to pass through parliament were it is treated as a draft organic law. Beside checking its correct coming about, parliament can freely amend the draft statute except for three fixed basic concepts:

· The territorial delimitation of the region has to be respected. 

· The legislative and executive powers that characterise the autonomous community can not be denied. 

· All matters posed in article 148.1SC, appropriated in the statute, must be adjudged. 

The assembly responsible for the draft statute can, at any time, withdraw the draft statute and thus stop further discussion by parliament. If the draft statute is not withdrawn and approved by parliament, it is still possible to appeal to the constitutional court against the statute. Such an appeal, which can be initiated by the P.M., the Parliamentary Commissioner, at least fifty Members of Congress or fifty Senators, must be made within three days of its approval. If subsequently the Constitutional Court finds the statute in defiance with the constitution it is sent back to parliament which then must amend the defiant provisions. If no appeal is made the statute will take effect after its royal assent and promulgation by the king. 

An autonomy statute, which has come into being according to the regular procedure may initially only claim home rule over those matters as described in article 148.1SC. Five years after the statute of autonomy has taken effect the communities can extend their home rule in acquiring competencies and matters posed in article 149.1, which are not explicitly state affairs, after their statute is revised accordingly.

Special procedure

The special procedure allows the communities to not only acquire competencies and home rule over matters posed in article 148.1SC but, like in the short procedure, also over the matters in article 149.3SC, immediately after their statutes have come into being. The procedure, which must be supported by at least three fourth of the concerned municipal councils, has to be approved of by a majority of the people in every concerned province in order to be sanctioned by the central government. This approval has to appear from a referendum held by the government within five months after the sanction. If the referendum fails, or the required majorities of the local governments are not met, the initiative fails and can only be started again after five years. Subsequently the regular procedure can be initiated immediately after the unsuccessful attempt to achieve extensive home rule. The exceptions which exist for the regular procedure do not apply to the special procedure. However, the short procedure, by which the nationalities achieved the same amount of autonomy as offered by the special procedure, can be regarded as an exception to the requirements of the special procedure.

If the initiative has been successful, a draft statute must be drawn up by the provincial representatives of all the provinces concerned. This assembly, which is called together by the pre-autonomous body or the government, has to approve of the statute by absolute majority. Subsequently, the statute must be discussed by a constitutional committee of Congress within two months after its approval. If the statute is amended by this committee an agreement on the amended text has to be reached by delegations from the committee and the assembly which drafted the statute. These negotiations must be concluded within one and a half month after which both delegations have to vote on every single article for its definite approval. Any article that is not agreed upon is sent back to be negotiated again by the respective delegations. In turn these deliberations must be concluded within a month. If no agreement can be reached within the posed time limit, the draft statute is sent back to parliament which then treats it as a regular organic law. After the statutes complete approval, a referendum ,organised by the government, has to be held in the concerned provinces. A majority of the votes is needed for its approval. If such a majority is reached in all the concerned provinces the statute must be ratified by parliament which can still denounce though not amend the statute. After ratification by parliament the statute can now receive its royal assent and be promulgated by the king upon which it comes into force.

If any province disapproves of the statute in the referendum, the statute will still apply to the remaining provinces. These must be adjoining and their parliamentary representatives must, by absolute majority, agree upon their diminished community. 

Any appeal against the draft statute must, as in the common law procedure, be made by at least fifty members of parliament or senators, the prime minister, or the Parliamentary Commissioner. Such an appeal must be made to the Constitutional court within three days after the statutes final approval.

The coming about 

Within five years of the promulgation of the constitution in 1978 all the seventeen communities had come in to being. As a result Spain now has a structure in which the state shares its powers and duties with 17 autonomous communities. 

As illustrated in appendix 1, the nationalities were the first to obtain extensive autonomy under the 1978 constitution. As a result of their stipulated preferential status they could obtain extensive autonomy, which, beside the matters in article 148SC, also gave them immediate authority over matters posed in article 149SC. This autonomy was obtained through an adjusted short procedure which merely involved the notification of the central government by the pre-autonomous governments and did not require the regional referendum for the statute’s approval. Apart from the simpler procedure of becoming an autonomous community, the nationalities also were to have more competency. This difference however, would be only temporary, as the regions could obtain the same level of autonomy five years after the approval of their autonomy statutes. With the exception of the nationalities, the main difference between the communities was to be the point of time of acquiring competencies in matters which are not exclusive state affairs as mentioned in article 149SC. The Basque Country and Catalonia led the way, and referendums were held there in October 1979. Parliament approved of their autonomy statutes by organic law in December 1979. Subsequently elections were held in March 1980 to the Basque and Catalan parliaments, upon which their regional governments were sworn in. Simultaneously, a referendum was held in Galicia on its extended autonomy statute while likewise preparations were made in Andalusia to obtain home rule via an exceptional route in article 151SC. Galician parliamentary elections however, were delayed until October 1981, due to the attempted coup d'état of February 1981. The coup was attempted by revolting army officers who meant to restore the old Francoist centralist regime and thus restore the armies influence on state affairs. Principally brought under control through personal interference of the king, the coup was very much the result of fears within right wing groups and the armed forces for the disintegration of Spain. Especially the armed forces felt very much responsible for the sovereignty of Spain and its territorial integrity (art.8.1SC). These fears intensified when it appeared that not only the nationalities but, led by Andalucia, other regions also chose to obtain extensive autonomy via article 151SC. This finally culminated into "el 23F" or "Tejerazo", the abortive coup.

The intended procedure to obtain autonomy had been the route as laid down in article 143SC, moreover the constitution had never regarded the article 151SC procedure as the regular route to autonomy. The latter was merely regarded as an exceptional, mere formal procedure which had especially been created to avoid regional inequality and political instability. Subsequently, governmental discussion on how to bring the autonomy process under tighter control was intensified and sped up even more by the attempted coup. This eventually resulted in the Organic law on the Harmonisation of the autonomous regions, the so-called LOAPA, approved by parliament in June 1981. It furthermore led to three other formal political agreements between the two major parliamentary parties, the so-called "Acuerdos sobre el proceso autonomico", at the Palacio de la Moncloa, July 31st 1981. The agreements set a deadline for the completion of the devolution process on February first 1983 and set out a strategy for generalising and homogenising the process. Spain was to be divided into sixteen autonomous communities plus Navarre whose already existing competencies would be extended into a similar community. The Spanish enclaves Ceuta and Melilla were allowed to choose between becoming an autonomous community or retain their existing special status. It was furthermore agreed upon that there were to be only six uni-provincial autonomous communities. Above all however it was stipulated that the remaining regions were to attain home-rule according to the 143SC procedure, thus getting but the minimum amount of autonomy. An exception was made for Andalucia, which had already started the article 151SC procedure. In fact, the government even had to rescue the coming to be of the Andalusian autonomous community according to the special procedure, as Almería, one of the four provinces constituting the community, did not successfully initiate the procedure. Hereupon it was the government who initiated the autonomy procedure in the concerned province, by applying the exception posed in article 144.cSC. This exception was however exclusively meant for regular procedures which meant that this act was not compliant with the constitution. The latter was however bypassed with the two organic laws of December the 16th 1980.

Further exceptions were made for the Canary Islands, which had strong regionalist feelings due to its economical negligence under Franco rule, and the País Valenciano, which had especially grown regionally aware through its distinct linguistic heritage. Both were allowed more powers through specially introduced laws.

The LOAPA, which was approved even before the Moncloa agreement of July 1981, was another result of the wish to bring the autonomy process under tighter control. This law stipulated that in the case of a conflict, state law should always prevail over regional law, including over those matters which had been explicitly delegated to the autonomous communities. This of course referred to the matters posed in article 149SC and thus diminished the autonomy of the four extended, heavy communities. The latter, who now found their autonomy to reach the same level of home-rule as the other, light regions, claimed that the LOAPA was inconsistent with the constitution. According to the heavy communities the law meant an alteration of their status without submitting this to a referendum, as required by article 152.2SC. According to the UCD and the PSOE on the other hand the government was allowed to harmonise the activities of the autonomous communities by law according to article 150.3SC. This confrontation finally culminated in a verdict of the Constitutional Court in August 1983, declaring more than a third of the LOAPA unconstitutional, including its inconsistency with article 152.2SC. The aimed curtailment of the power of the communities subsequently failed. The verdict did however clarify the relation between state law and regional law, denying the existence of an hierarchical status between the two.

The political agreements of July 31st 1981 between both major parliamentary parties on the other hand were quite successful. The remaining thirteen regions all indeed obtained autonomy according to the article 143SC procedure between 1981 and 1983. Their statutes do however contain certain differences, as each is the result of different political negotiations. As such, they reflect the different relationships of the communities with the central government in Madrid. Initially, the transferal from the central government to the communities of services and civil servants coming with the newly obtained duties and competencies came about by bilateral agreements. The transferal was arranged by a mixed committee which consists of representatives of both the executive of the autonomous community and the central government who had to take stock of all the commodities, rights and duties, staff and budgets. Each community however required a different transferal of services concerning a specific competence. In addition, competent civil servants were almost never transferred along. As a result neither the central government nor the communities were able to properly structure their administration. Such was illustrated by transferal of services related to the agricultural sector to the Catalonian community which required eleven Royal Decrees, promulgated within thirty-eight months. This laborious transferal was however also mitigated by the 1981 political agreements, which determined that for every governmental department which was to devolve services and staff a committee of regional and governmental representatives was to be set up. This committee then had to draw up proposals for the transferal according to uniform premises which were to be presented to the existing mixed committees. The subsequent confirmation and assent of the proposal was due to the latter. 

Combined with the municipal elections, the first regional parliamentary elections were held in Navarre and the thirteen light regions on May 8th 1983. Since 1991, these elections, to be repeated every four years, have been stipulated in the electoral law to be held simultaneously with the municipal elections every fourth Sunday of May. The four extended autonomous communities which also hold elections every four years are not covered by this act. Though not obliged to hold their parliamentary elections in combination with other elections they do however try to avoid an overdose of different election dates by combining their elections too. 

In 1988 the five year waiting period for the thirteen light communities, posed in article 148.2SC, had expired. Their statutes could now be revised in order to obtain extra competencies mentioned in article 149SC. These statutory revisions did however not take place due to the need for some rest on the autonomy front. As a result the home-rule of the concerned communities was not extended until the introduction of the organic law of December 23rd 1992; "de transferencia de competencias a Communidades Autónomas que accedieron a la autonomía por la vía del artículo 143 de la Constitución". This law was the result of a political agreement in February 1992 between the two major political parties at that time, the PSOE and the Partido Popular. The agreement determined that the concerned autonomous communities would not be extended according to a statutory revision, but according to transferral and delegation of competencies by organic law, an option offered by article 150.2SC. As a result the formerly light regions now have reached the same level of autonomy as the heavy communities, though this is not reflected in their statutes. However, In 1992, despite the final equalisation of the different communities which was the intended effect of the different procedures the Minister of Public Administration recognised that equality does not equal identity. As a result, special bilateral relations between Catalonia and the Basque Country and the central state were maintained. The division of Spain into autonomous communities finished its completion On February 22nd, 1995, when the plenary of the Senate passed the Statutes of Autonomy of Ceuta and Melilla.

Navarre

Exceptional is the position of Navarre, which was an independent kingdom until the early sixteenth century and has subsequently enjoyed more autonomy than any other part of Spain. As a result of its support to the Franco rebels in the civil war it was allowed to retain its ancient right to levy its own taxes under Franco rule, consequently it already had a form of regional government when Fanco died. This right continues to exist in the present Navarrese community, which obtained its autonomy through an exceptional procedure culminating in the Organic law on the Restoration and Development of the Autonomous Government of Navarre, August 10st 1982. 

A further exception was caused by the division of the Navarrese people into Basques in the northern part of the region and Castillians and other non-Basques in the southern part. As a result the decision of joining the Basques or form their own community at the regional division of Spain created a dilemma. This is reflected in their regional identity and subsequently in the Transitional Provision 4SC which offers the community the option to merge with the Basque autonomous community at a later date. Such a decision by must be supported by an absolute majority of the Navarrese parliament and furthermore be approved by referendum. A similar provision has been inserted in the autonomy statutes of the autonomous communities of Cantabria and La Rioja which, in the future may merge with the community of Castilla y Leon. 

Structure of the autonomous communities 

Within the framework of the constitutional attributed competencies of article 148SC and 149SC and through the organic law of the transferral of competencies to the light communities of December 23rd 1992, the communities have set up the institutions and structure of their public administration. The institutions of the regional government are very much organised like their counterparts at national level. A constitutional basis for these institutions however is only to be found for the heavy communities. Article 152SC determines that the institutional organisation of the latter must include the basis for a president, an executive or governing council, a legislative assembly or parliament and a high court of justice. The institutions of the light communities are not determined by the constitution and therefore not bound to a fixed institutional structure. The LOAPA and the autonomy agreements of July 1981, however, roughly brought about the same institutional structure for all the autonomous communities. According to E. van de Velde the structure of the autonomous communities are furthermore determined by the following three points:

· The institutions of the community must be fixed in the statute. 

· There may be no inconsistency with the constitution. 

· The constitutional provisions that determine the functioning of the state administration also apply to the administration of the autonomous communities.

Despite their overall similarity, the autonomous communities are however not all identical. This is not only the result of the differences in their respective statutes, which were largely harmonised by the organic law of December 23, 1992, but especially through the liberty of dividing their obtained powers over the respective institutions and the more extensive rights of the Nationalities. The communities have furthermore been free to organise their public administration.

Public administration 

As mentioned above, the communities posses their own system of public administration. The basis for such an organizational system implicitly comes forth from chapter three of title VIII SC in which article148.1aSC allows the communities the competency to create, regulate and organize the necessary institutions of self-government. A competency that has been explicitly laid down in the autonomy statutes of the various communities. However, the Communities have to follow the governmental state of law and its guidelines, and need to insure the basic rights and equal treatment of the Spanish people. The central government in turn has to take into account the specific organization of the autonomous communities of special regime in respecting the administrative procedures.

The general model of public administration set up in the autonomous communities is very much crafted on the existing provincial structures. E. v/d Velde calls this the indirect model of administration, as implemented in the Basque Country. The regional administration is executed through the existing provincial structures and the relatively limited central administration is essentially concerned with general co-ordination and supervision. Alvarez Rico and Gonzalez-Haba Guisado state that the main reasons for the adaptation of this model throughout the communities was the fact that it was an existing structure, which was easier to absorb and modify than to rebuild. The gradual transfer of competencies from the government to the communities was another reason for the communities to assimilate the existing structures through which this transfer could take place. The regional character and adaptation of the system of public administration especially found its expression in the election of the higher regional administrative bodies and the horizontal division of competencies between the different organizational units within the regional administration. These units are represented by the so-called consejeros, which resemble the minister at a national level. As such, the autonomous communities have increased the civil service.

This increase is more apparent in the more direct Catalan administration which has created an extensive central administrative structure in addition to the provincial administration. Competencies which belong to the community were all transferred from the provincial administration without abolishing the latter. According to E.van der Velde the Basque system is preferable to the Catalan system from both a practical and a theoretical point of view. The Catalan system does not only cause a great increase of public administration but also very much centralises the regional administration, thus increasing the distance between the regional government and the people.

The regional assemblies

The regional assemblies, or regional parliaments, each consist of a single chamber whose number of members, the diputados, varies from community to community. This is the result of the deputies being elected according to the national system of proportional representation by universal, free, direct, equal and secret suffrage. This system must also guarantee that all the parts of the autonomous communities are represented in the assembly. Similar to the national level the constituency is also formed by the province, but can be subdivided into districts. The diputados usually hold office for a period of four years but in the four heavy communities the regional executive or even the president may dissolve the parliament prematurely. The assemblies are structured like the Madrid Congress, consisting of a president who controls its daily functioning, an optional vice-president and several secretaries. Permanent specialised committees can substitute the assembly. Also when it is not in session. Membership of the assembly is incompatible with the membership of the national Congress. The latter may, except for the provisions of article 155SC, not interfere with the regional assembly which may undisturbed draw up and approve laws on subjects within their competency without reference to the central government. If the assembly finds their constitutional rights to be infringed upon by the government it has the right to appeal to the Constitutional Court by means of a so-called recurso de inconstitucionalidad (art.162.1aSC). The assembly furthermore elects the senators who represent the community in the national Senate (art.69.5SC). 

The relation of the assembly and the executive and its president differs per community. The constitution only determined that the president and the executive are politically accountable to the assembly. This accountability has been worked out differently by the statutes and territorial laws of the respective communities. Nevertheless there does exist a more or less common procedure for the adoption of a vote of no-confidence against the president. The introduction of such a vote must be made by a fixed number of deputies (e.g. by at least 1/6 of all the deputies in the Basque Country and 1/10 of all the deputies in Catalonia) who must also propose a new presidential candidate. In order to be adopted, the vote must subsequently be approved by an absolute majority of the deputies. If the initiative fails a new vote may not be introduced by the same originators during the same governing period. In some communities the introduction of a vote of no-confidence is not restricted to the president but may also be introduced against the other members of the executive (e.g. the Basque Country).

The legislative initiation and approval procedures are also very similar to the procedures at national level. There exists however no difference between organic and regular laws. A similar difference does exist between laws which carry out basic statutory provisions and other laws. The assembly determines which law provisions carry out basic statutory provisions and which do not. As opposed to regular regional laws, the execution of these laws may not be delegated to the committees or the regional executive. Furthermore does the approval of such laws, in some communities, like Catalonia, require an absolute majority. 

The President

All the autonomous communities have a regional executive which is composed of the president, an optional vice-president and several ministers. Even though the different communities may independently determine the functioning of their executive, they all share a basic structure. Each community has its own president. The president is the highest representative and symbolic head of the community. As highest representative the president signs agreements and treaties with other communities. According to 152.1SC he is also considered to be a representative of the state. As such, he is responsible for the execution of national policy at regional level. However, he does not replace the highest state representative which remains the government delegate. Beside representation the tasks of the president consist of policy making, executive, administrative and legislative duties. These duties are essentially specified by community law. As a result the competencies of the various community presidents may vary in each community. This is illustrated by the president of the Basque Country who, unlike his colleagues in the other autonomous communities, has been attributed the significant power of dissolving the legislative assembly.

The presidential policy making capacity may not be delegated to a member of the government council. In his policy making capacity the president sets the general guide-lines of the (regional) government policy for whose accomplishment he is responsible. He may appoint and discharge the members of the executive council which he may also call in extraordinary meetings. All decisions of the council are signed by him. He may furthermore pose a vote of confidence to the regional assembly which does however require previous deliberation in the council.

The presidential executive duties, which may vary according to the departmental division in each community, are exercised together with the council. Though the president may delegate his duties to a member of the council, he will still remain responsible, as he is responsible for the overall policy of the government. 

The president’s own administrative duties are limited to high administrative appointments like in Catalonia or the division of competencies in the Basque Country. Less important administrative duties are usually executed by his secretaries.

The president’s legislative competence is limited to the promulgation of community laws. This promulgation is always done in name of the king which strengthens the ties with the central government. The president may not independently introduce a bill.

Regional executive

Together with the president the ministers form the regional government. The ministers are chosen from the members of the assembly according to a procedure to be determined by the latter, which may differ per community. Except for the often customary membership of the regional assembly, ministry is incompatible with any other public administrative post or professional activity. The ministers collectively perform all the executive and administrative duties of the autonomous communities for which they are collectively responsible to the regional assembly. The executive may also introduce bills, which must however be approved by the regional assembly. Beside the assembly, this right is also due to the inhabitants of a community and in some cases, like Catalonia and the Basque Country, to lower local governments. The Executive may furthermore independently issue decrees and resolutions. The decision making procedure of the executive may vary per community. In the Basque Country for example the executive decides according to consensus. This means that a minister who doesn’t approve of the opinion of the majority can either join the latter or resign. In Catalonia on the other hand the executive simply adopts the opinion of the majority. Here, the vote of the president is decisive if the other members abstain from voting. It is however customary in all communities that during a ballot at least a majority of all the members is present. 

The individual ministers may independently issue orders over relatively minor matters which relate to their own departments. The regional ministries are very much structured like their national counterparts. Their number and structure have been left unspecified by the constitution. For economical reasons however the 1981 Agreements on Autonomy laid down that the light communities were to have no more than ten ministries.

The executive is furthermore competent to:

· Initiate a statutory revision. 

· Conclude agreements and co-operation treaties with the other communities. 

· When necessary, execute provisions of international agreements of the central government. 

· Appeal to the Constitutional Court through a so-called recurso de inconstitucionalidad. 

· Request military intervention. 

· Dissolve the regional parliament, but only in Catalonia, Galicia and Andalucia.

The regional high courts of justice

As mentioned previously, each autonomous community has its own Tribunal Superior de Justicia. This regional judicial body deals with disputes involving regional laws but it also is the highest judicial court within the territory of the autonomous community. The existence of this judicial body is stipulated by Article 152.1SC which determines that the autonomous institutional structure must also consists of a Tribunal Superior. The communities have been left free to determine the conditions and framework of the participation of their communities to the regional legal order in their statutes. They must however respect the limits set by the LOPJ, the organic law on the judicial power, of July 1st 1985, which was changed by organic law of December 28th 1988. Article 152.1SC furthermore determines that it may not infringe upon the jurisdiction of the Supreme Court of Justice which resides in Madrid. The latter is referred to in article 123SC as being the highest judicial court with jurisdiction in the whole of Spain. As such, the Tribunal Superior de Justicia appears to be less autonomous than the other regional bodies. The Tribunales are therefore primarily considered as bodies of the independent judicial powers instead of institutions of the autonomous communities. 

Police

Next to the national Policia National and the Guardia Civil, both Catalonia and the Basque Country have set up their own regional police forces. The right to establish a regional police force was only granted to the autonomous communities that followed the special route to autonomy. Though operating alongside the national police, the communal police gradually has taken over tasks of the national police. The Basque Ertzaintza that has its historical roots from before the Franco regime was reinstated in 1980 took over the entire traffic police in 1983. In 1986 the Ertzaintza took over the rest of the policing responsibilities. This excludes tasks which belong to the military, cross-border activities, arms and fraud affairs. These exceptions are also applicable to the Catalan Mosos d’Esquadra, which were established in 1989. The co-ordination of both state and regional police is the responsibility of the council of public security which consists of representatives of regional and central government.

 

 

 

Competencies

As stated previously, the system of autonomous communities allows for variable competencies, depending on the way autonomy was acquired, historical rights and agreements with the state. The basic competencies are summed up article148.1SC which can be obtained following the regular procedure of obtaining autonomy. Article 148.2SC determines that after a transitory period of five years, the autonomous communities that acquired autonomy through the regular procedure can extend their competencies by acquiring matters posed in article 149.1SC, which are not explicitly state affairs. As this period transpired in 1988, all the autonomous communities now broadly have assumed the same basic competencies, despite the differences between the autonomous communities. Article148.1SC can therefor be regarded as a mere transitory article that provided a basis of competencies at the initial creation of the communities. With its exclusive state matters article 149SC is the more defining list. The matters listed in article 148.1SC are:

· Organization of institutions of self-government 

· Town-planning 

· Housing 

· Public works 

· Railways, roads and funiculars 

· Non commercial ports and airports 

· Agriculture and cattle rearing 

· Forestry 

· Environmental protection 

· Design, building and exploitation of hydraulic installations, canals and irrigation systems and mineral and thermal waters 

· Fishery in territorial inland waters and rivers, shellfish and aqua-culture and hunting 

· Fairs 

· Promotion of economic development of the community 

· Handicrafts 

· Museums, libraries, and conservatories 

· Preservation of monuments and historic buildings 

· Cultural affairs, research and, where applicable, the regional language 

· Tourism 

· Social assistance 

· Health and hygiene 

· Surveillance and protection of buildings and installations, and the coordination and other competencies with regards to the local police 

These competencies are all restricted to the territory of each community. They furthermore can not be regarded as isolated competencies but must be read in conjunction with the matters summed up in article 149SC as listed under the competencies of the central government. The latter article often restricts the matters mentioned in article 148SC to competencies that are shared with the central government, can be exercised within a set framework, relate to only specific topics of a matter or only relate to executive competencies. Matters that are not explicitly mentioned in either article can be assumed by the communities provided they explicitly do so in their autonomy statute. If this is not the case the competency befalls to the state. This also refers to implicit competencies that are not explicitly mentioned but are intrinsically related to an assigned competence. Furthermore, the autonomous communities can avail of more power as article 150.1SC allows parliament to attribute state competencies to the communities through framework laws, whereas article150.2SC allows the central government to transfer or delegate competencies. According to the constitution such competencies have to be susceptible to transferral or delegation by their nature. The general guidelines for the transfer of powers are laid down in the LOAPA that states that the transfers which must be made by royal decrees must also contain references to the necessary transferral of financing means and the control reserved to the state. 

As such, the competencies of the communities can be categorized into the following types:

· Exclusive communal powers, i.e. powers that do not conflict with the exclusive powers of the state. 

· Powers which are shared or concurrent between national and regional government. These include agriculture and cattle rearing, which must be organized according to the overall structuring of the economy. The promotion of economic development of the community, which must be carried out within the objectives laid down by national economic policy and the Maintenance of historical buildings. 

· Powers that are only delegated to the communities by act of Parliament through framework laws. Such matters include the responsibility for the overall system of communications, ports and airports that are of national importance, post and telecommunications, control of airspace and air transport and academic and professional qualifications. 

· Powers in specific areas which are classified as exclusive state matters, but which are in the process of being assumed by the communities such as fiscal matters, where article 156.2SC determines that the autonomous communities can act as delegates or collaborators of the state in the levying, management and allocation of the state’s tax resources. Attributed tax raising as present in Navarre and the Basque Country. The creation of a regional police force as present in the Basque Country and Catalonia. And the involvement in international affairs albeit only to the extent of requesting information on matters that directly affect the community and making commendations. 

The autonomous communities have both executive and legislative authority over their competencies. This sets them apart from any other regional body like provinces or municipalities. Laws promulgated by the communities are referred to as territorial laws, which are equal to state laws and sometimes even have priority over them. Territorial laws with regards to exclusive community matters have precedence over state laws, like the matter of Town-Planning. Territorial laws that refer to concurrent matters can also have precedence over state law if they do not refer to matters over that cross the borders of the community. With regards to shared matters, state law prevails over territorial law, unless the state law is so detailed that it doesn’t leave any room for territorial law to fill. The adage Bundesrecht bricht Landesrecht, is also applicable in all other instances of legislation not mentioned here.

With regards to their executive authority the communities are restricted by the following general principles to which they must comply while exercising their competencies :

· The principle of Economic unity which ensures an equal price policy and system of business licensing throughout Spain. 

· Solidarity, as determined in articles 138SC and 139SC which emphasises the equality throughout the system of autonomous communities. 

· Unity of the system of law which not only ties the central states, but also stipulates the autonomous communities to follow the common principles as determined throughout the constitution.

The notion of Public Interest allows the central government to interfere in the jurisdiction of the autonomous communities. However, this competence has been clarified and restricted by rulings of the Constitutional Tribunal who narrowed the concept of public interest in various appeals.

Financing of the autonomous communities 

In order to exercise the scope of their competencies, financial means are essential to the communities. The basis for financial autonomy of the autonomous communities is established by article 156SC, which determines that this autonomy is exercised within the co-ordinating principles of the state economy and solidarity between the people. As such, the state remains overall responsible and the notion of economical symmetry is emphasised. This overall responsibility is apparent in the exclusive right of the central government to levy the most important taxes and excise and customs duties. 

A more detailed elaboration of the financial autonomy is provided by the Organic Law on the Financing of the Autonomous Communities of 1980. This so-called LOFCA, for which article 157.3SC was the basis lead to the establishment of the special consultative Council for the Fiscal and Financial Policy of the autonomous communities. This council is composed of the finance ministers of all the communities, the state finance minister and the minister of public administration. Together they try to co-ordinate public investment, costs of services, public debt and the distribution of resources to the different regions.

The communities are not entirely dependent on the central government, as revenue sources are either obtained from the government or acquired by the communities themselves. 

Government funding exists of:

· transferred services i.e. health and transport 

· autonomous bodies like social security institutions 

· The Inter-regional compensation fund 

· Tax retention of Inheritance tax, Wealth tax, Capital transfer tax, Luxury tax and gaming duties 

Self funding exists of:

· Taxes on property, products and activities 

· Charges for services like publications and health services 

· Surcharges over state taxes 

· Borrowing 

· Investments and industrial, commercial and agricultural services 

· Fines, donations, legacies etc.

The main source of revenue for almost all the communities is based on taxes. Though important taxes like income and corporate tax are mostly exclusive state competencies, the communities are allowed to retain certain state taxes and can even levy certain taxes themselves. Currently there is a 15% transfer of income tax from the central government in place.

Another important resource is formed by the Inter-regional Compensation Fund, the so-called FCI, which financially supports the communities according to their needs. Article 157.1.cSC and 158.2SC established the basis for the creation of this fund which plays an important part in levelling out of financial regional inequalities. The fund can distribute up to a maximum of 30% of the central governments total public investment according to a needs formula which is based upon population, income, emigration, and unemployment levels. Its regulation is determined law 2, of December 26, 1990. Revenues from this fund can either be direct, by straight payment to the regional government or indirect through the financing of educational institutions or public works.

An important exception to the financial funding of the autonomous communities is formed by the Basque Country and Navarre. Based upon their historic rights, the so-called fueros, two special economic agreements have been established. The Basque concierto economico, and the Navarrese convenio economico, allow the respective communities to levy and collect all taxes and duties except for customs duties. Until 1996, taxes on alcohol, petroleum and tobacco were also excluded from the respective communities. However, following the support of PNV, the National Basque Party, for the governmental bill of the state budgets of 1996, the government agreed to renew the economic agreements with both communities. This resulted in the devolution of the levying and collection of taxes on the three concerned topics. From the subsequent revenues an annual quota has to be paid to the central government, the so-called Cupo. This extensive financial autonomy must be exercised conform the general system of taxation, using the same terminology and criteria. With regards to income and corporate taxation the same rate has to be used as the central government, other taxes might not be lower than taxes levied by the central government. Like the other communities Navarre and the Basque Country are furthermore subject to scrutiny by the audit tribunal. The Basque concierto economico, has been established by law of 13 May, 1981 and is binding till the end of the year 2001. The Navarrese convenio economico has been established by the organic law of Reintegracion y Amejoramiento del Regimen Foral de Navarre of August 10 1982.

Another important financial resource is formed by the EU’s Structural Funds, the Europian Regional Development Fund, the European Agricultural Guidance and Guarantee fund and the European Social fund. These funds distribute financial resources to the communities according to priority objectives on the basis of comparisons to European averages. The allocation of the funds to the communities is drawn up by the central government and the European Commission in negotiation with the communities. As such, EU financing attributes to the financial equalization of the regions. Furthermore it also enhances the financial autonomy of the communities despite the involvement of the central government in the allocation of the funds. 

Perhaps not surprisingly, the topic of financing forms an important area of tension between the centre and the communities. The latter constantly seek greater fiscal responsibility and financial independence whereas the central government seeks control. The fact that the communities are competent to raise funds through borrowing has made this tension more obvious. Especially when considering that regional government debts increased 570% between 1984 and June 1991. Between 1984 and June 1991 Among other things, this demand has been justified by pointing out that the financial autonomy of the regions in France is much greater than the more independent autonomous communities. 

 

 

THE NOTION OF FEDERALISM AND THE SPANISH STATE 

Most federal states are the result of smaller individual states coming together, often towards the end of a colonial regime which organised them separately, to find security and prosperity together. Some of the earliest unions were of small states binding together for mutual protection. This was the case with the Greek city states and, more durably, Switzerland and the Netherlands. The United States, Canada, Australia and to an extent India are also examples of this process. Some federal states are the result of a decentralisation of power within a state previously created. In this sense, to federate means to decentralise power to important regions or smaller areas of local government. This decentralisation is written into a constitution and the central state authorities can, if at all, only recover these areas of decision-making by means of a constitutional amendment. Examples of this are the Federal Republic of Germany, Belgium and to a certain extent Spain as well, even though historically it was divided into independent kingdoms that united in 1516(section X SC). 

A federal principle

Though it is possible to identify basic features of a federal constitution there appears to be no single model. The constitutions of federal unions are very diverse. The responsibilities of the different levels of government vary, the nature of their institutions differ, they do not all represent the member states the same way, they have different powers of taxation, some are presidential, others parliamentary, some are very decentralised, some are increasingly centralised. Federal constitutions also evolve with time, some federal unions retain strong decentralised features like Switzerland, others become more centralised like the USA and others become increasingly decentralised like Belgium. Such decentralisation is also recognisable in Spain where the communities are becoming more autonomous over time.

Notwithstanding the absence of a uniform federal model it is possible to define a basic concept of federalism by identifying the basic features of federal constitutions. K.C. Wheare, in his 1946 study Federal Government, defines the federal principle as the method of dividing powers so that the general and regional governments are each, within a sphere, coordinate and independent. Analogue to this definition, M.de Meij describes a federation as a sovereign state that is composed of federal states in which a federal constitution divides the competencies between the central and regional parts. A definition which can also be applied to the Spanish Estado de las Autonomías. However, the division of powers is not always as clear cut or rigid. The autonomous communities for example can gain more powers over time. As such, the term distribution of powers as opposed to the division of powers acknowledges the inherent interdependence of the two orders of government in a federal system. Daniel Elazar characterises this in his concept of federal union as a partnership, recognising the distribution of real power among several centres that must negotiate co-operative arrangements with one another in several centres that must negotiate co-operative arrangements with one another in order to achieve common goals. From this one common denominating principle becomes apparent. Broadly defined, the federal principle relates to the distribution of powers between the general government and regional governments so that each order can act directly on its electorate within its own sphere of jurisdiction. As such, the federal structure provides for a system of shared sovereignty. At a very basic level, federalism might therefor be determined on its system of distribution of powers and its provision of a shared sovereignty. 

Distribution of powers

Although a constitutionally entrenched distribution of powers between two orders of government is considered the defining characteristic of federalism, federal systems have not adopted a uniform approach to the general form and enumeration of these powers in their respective constitutions. The United States constitution, for example, provides a list of 18 powers and a residual power. Most of these specified powers are federal, some allowing for concurrent exercise of these powers. They include the enumeration of some matters on which state legislation is expressly prohibited i.e., making them exclusive federal powers. Canada's Constitution Act, 1867, as amended, is somewhat more elaborate, providing for three lists of powers, a federal exclusive list (29 matters), a provincial exclusive list (16 matters) and a short enumeration of concurrent or shared powers (currently three matters).

Subsequently, three general patterns can be distinguished in the federal systems:

· The provision for an exclusive list of federal or central powers, leaving all other matters as a residual to the states, as is the case in the 1962 Pakistan constitution. 

· A combination of two lists of powers: federal and concurrent, with the unspecified residual power going to the states, as is the case in the United States, Australia and the Federal Republic of Germany. 

· Three lists of powers: federal , state and concurrent, along with a residual designation, as is the case in Canada, India, and Malaysia.

The division of competencies between the Spanish central government and the autonomous communities is not very clear-cut. The Spanish constitution of 1978 initially uses a system of double lists to manage the division of competencies. Article 148.1SC sums up the subjects that can be assumed by the autonomous communities whereas 149.1SC sums up both the central and shared and concurrent powers. Subsequently, both lists have to be read in conjunction as matters summed up in article 148.1SC are sometimes restricted by article 149.1SC and exclusive state matters do not always cover entire subject. Despite the double list system used in Spain, the distribution of powers according to three lists appears most applicable to Spain. 

Residual power

The residual power assigns jurisdictional authority to either the regional/federal governments for matters which do not fall under the subjects enumerated in the constitution. The purpose of a residual power is either to provide for a regional or state authority in cases where such powers are not explicitly listed in the constitution as is the case in the United States and Australia, and to account for unforeseen matters which arise over time as a country develops economically and socially. In Spain article 148.2SC creates the opportunity for the communities to acquire additional competencies as determined in article 149SC. Article 149.3SC sets the framework for this expansion, establishing the option for the autonomous communities to assume the residual power under their statutes. 

Concurrent powers

The concurrent powers refer to both central and regional orders of government exercising legislative authority in shared or concurrent fields. Though the extent to which concurrency has been incorporated into federal constitutions varies significantly, most federal constitutions provide for concurrent authority. This is not surprising given that co-operation and interdependence would seem inherent in any federal form of government. The Federal Republic of Germany, for example, has made the most extensive use of concurrency in distributing its government powers and functions, with the Basic Law enumerating nearly twice as many concurrent powers as there are federal government exclusive powers. In all cases of concurrent or shared jurisdiction, federal constitutions contain a primary provision that determines which order of government will prevail in cases of conflicting legislation. In most cases this is the central government. In Spain such a provision is present in article 149.3SC which determines that in case of conflict regarding residual competencies state law will prevail.

The division of legislative and executive duties with regards to certain matters sometimes creates an additional form of concurrency. Such a partition is usually present in the form of a legislative authority of the central government and an executive authority of the regional governments, i.e. the Spanish topic of social security (art. 149.17aSC). 

Scope of powers and functions

Though the federal principle of the distribution of powers between the central and regional governments might be clear as a concept, it is not always as apparent how that distribution is determined. In general, the allocation of authority and legislative responsibility in federal systems regarding matters of common interest and concern to the country as a whole are assigned to the central federal government, whereas matters of a decidedly regional or local character are assigned to the state or regional governments. Subsequently, matters such as defence, foreign policy, currency, and external and international trade would typically fall within the jurisdiction of the federal government, while more regionally or locally oriented matters such as public health, primary and secondary education, social services and municipal government fall within the reach of provincial jurisdictional authority. However, in instances where strong national and regional interests coincide, such a general division is less clear cut. As a result, powers might be either concurrent or further subdivided into federal and provincial spheres or aspects.
As a result of the vast scope of government in federal systems, a more precise rule to determine the division of competencies is not easy to distinguish. In his study on the distribution of powers and functions in federal systems Dwight Herper subdivides the scope of powers and functions in federal systems into two general groupings of powers and activities:

· Legislative and executive powers 

· Financial/Fiscal powers

The legislative and executive powers consist of a broad range of programs, services and activities undertaken by federal and state governments, either independently or concurrently. 

Within this scope of powers, four main categories can be identified, relating to: 

· International relations 

· The economic union 

· Social affairs 

· The legal system 

International relations

In federal states, the development of foreign policy and the operation of diplomatic resides with the federal governments. However, the power to implement international treaties and agreements is not equally distributed in the various federal systems. This especially concerns the extent to which an international treaty or agreement concluded by the central federal government allows that government to legislate upon matters which normally fall within regional jurisdiction. Three different patterns or approaches can be distinguished among federations: 

· A federal competence to implement treaties without prior consent of the constituent units i.e. the United States, Switzerland and Australia. 

· The power to implement a treaty by the federal government but with the obligation to consult the constituent units of the federation when such a treaty is likely to affect provincial legislative powers i.e. several of the new Commonwealth federations, namely India, Pakistan and Malaysia. However, this consultation is not binding on the federal government. 

· The competence to implement treaties but with the consultation and consent of the constituent units when areas of regional legislation are affected, in order for international treaties to become operative, i.e. Canada and in the constitution of the now defunct federation of Rhodesia.

In the latter case, the safeguarding of provincial autonomy, has important implications for the conduct of foreign policy, as the federal government can not absolutely guarantee the implementation of treaty obligations with other countries when matters under provincial jurisdiction are involved. As such, this is not applicable to Spain, as matters regarding international relations are explicitly attributed to the central government (art. 149.1.3aSC). Article 93SC furthermore authorises the central government to transfer competencies that derive from the constitution to international organizations or institutes like the European Union, regardless whether they are state or regional competencies. As a result, M. Alvarez Rico and V. Gonzalez-Haba Guisado argue that with the growing European unity, the decrease of central government competencies will go hand in hand with the regional decrease. As the competence regarding international relations and the subsequent power to transfer competencies is exclusive to the central government, the European Union will focus, and as such strengthen the position of the central government over the regional governments. 

Citizenship and immigration are two other subjects in the broad category of international relations upon which federal systems must distribute jurisdictional authority. The most common approach to citizenship is to provide for federal government authority over a single federal citizenship. Such is also the case in Spain where again the central government has the exclusive competence over nationality, immigration, emigration and the right to asylum (art. 149.2aSC).

Economic Union

The economic union in federal systems is built up of various topics such as trade and commerce, currency, banking, insurance, transportation and communications, and resources. 
In most federations the power to regulate trade and commerce is enumerated as an exclusive federal authority. In Germany, trade and commerce is listed as a concurrent power, but the federal government remains responsible for the vast majority of legislative responsibilities while the regions, the so-called Länder, are restricted largely to the execution and administration of such legislation.
Being a very general concept, trade and commerce can be further subdivided into more distinguishable topics of which foreign trade is the most important. In general, the regulation of trade with foreign countries and between the constituent units of a federation has been placed under federal jurisdiction in federal systems. These matters appear as a concurrent authority in Australia, but with federal precedence. Trade within a constituent unit of a federal system usually remains the legislative responsibility of the provincial governments in the established federations. Foreign trade is also a central state responsibility in Spain (art149.10aSC) whereas interregional trade remains the responsibility of the communities. 

monetary system

To facilitate these trading relationships, federations must also have a properly functioning monetary system. The most basic component of this system is currency, which falls under the exclusive authority of federal governments in every federal system. In the case of allocation of powers over banking, however, two general patterns are evident. An exclusive federal authority i.e. Canada, Switzerland, India, Malaysia and Nigeria, and a shared or concurrent authority i.e. the United States, Australia and Pakistan. In the latter system, legal tender and the issuing of money remain under federal authority. In Spain, currency is an exclusive state competence, as is the topic of banking (art149.11SC). 

transportation and communications

Transportation and communications is also essential to the proper functioning of a federal economic union. The allocation of powers and functions in these fields can vary significantly, although in certain matters the federal governments clearly dominate. Legislative responsibility for roads, bridges and railways is generally a shared field in federal systems, whereas civil aviation tends to be a federal competence. Such is also the case in Spain where air transport and airports of national importance and train and road transport are the responsibility of the central government only if it concerns travel through more than one community. In other words the Spanish government is responsible for the interregional connections. This is also the case for public works such as bridges with the addition that it might also include public works of national importance.
Telecommunications, postal services and broadcasting, are mostly the responsibility of the federal governments in nearly all federal systems, again this is also the case in Spain.

resources

With regards to natural resources (mineral and otherwise), allocations of legislative powers and functions vary significantly across the federal systems. In Spain this matter is reserved exclusively to the state (149.25aSC) In the area of fisheries, the distinction is usually made between marine and inland jurisdictions, with the federal government typically assuming legislative responsibility for the former and the provincial governments for the latter. Again such is exactly applicable to Spain as well (art149.19aSC).

Social & cultural affairs

Social and cultural affairs covers matters such as education, health, labour, social services and language. Despite the lack of uniformity, the regional governments of federal systems generally appear to have more legislative responsibility than in the previous categories of powers. 

education

With regards to primary and secondary education, regional governments are the main, and in most cases exclusive, legislative authority in most federations. This is especially evident in Switzerland and Canada, where religious and linguistic minorities are territorially concentrated within particular regions of the federation. At the postsecondary level, federal involvement is more apparent. For example through the establishment of universities by federal governments, examples of which can be found in Switzerland and Australia. However, a more common federal involvement, is the financial funding of the educational institutions, either directly or through the state governments.

Article 149.1.1aSC determines that the central government is exclusively responsible for the regulation of basic conditions which guarantee the equal treatment of the Spanish people to exercise their basic rights. Article 27SC determines that education is a basic right and therefore a state responsibility. However, this responsibility only concerns the regulation of the basic norms, i.e. educational levels and minimum quality norms. As a result it is the communities that are mainly responsible for filling out the organization of primary and secondary education. With regards to higher education the central government is responsible for laying out the basis of the autonomy of the universities. In addition article149.1.30SC determines that the central government is also responsible for setting the conditions of obtaining, presenting and homogenize university and professional titles. Analogue to most federations the communities have far less influence on higher education, especially as a result of the autonomy of the universities as determined in article 27.10SC.

health 

Jurisdictional responsibility for health services, particularly hospitals and public health and sanitation, is generally assigned to the regional governments in federal constitutions. However, central governments can have an important influence when uniformity is considered necessary for the proper functioning of the health system. In most federations, the central government tends to assume responsibility, either independently or concurrently, for regulation of the medical profession and the establishment of pharmaceutical standards. Furthermore, as a result of the high costs involved in the delivery of health services, federal governments also tend to play an important role in providing funds to the regional governments.

In Spain the topic of health is mentioned in article 148.21aSC as an exclusive communal competence. However, article 149.16aSC determines that the pharmaceutical standards and general coordination and basis of public health is the responsibility of the central government. The communities only have an executive authority with regards to pharmaceutica. Again the governments role is to provide and ensure a basic level and equality of health services, while the filling in is left to the autonomous communities. The government operates through the National Health Institute, INSALUD, which looks after government policy in the health sector including hospitals, medical centres and home care. INSALUD falls under the responsibility of the Ministry of Health and Consumer affairs, but its functions are progressively being transferred to the autonomous communities. 

social security 

With regards to social services such as welfare, regional governments in federal systems usually tend to have more responsibility. Less uniformity is evident among federal systems regarding the labour-related matters of unemployment insurance and pensions. For example, legislative authority for unemployment insurance comes under exclusive federal jurisdiction in Canada and Malaysia, whereas this is a concurrent matter in the United States, Australia, and the Federal Republic of Germany. 

The Spanish constitution assigns the basic legislation and economic regime of social security to the central government while leaving the communities with the right to execute these services in article 149.17aSC. In contrast, article 148.20aSC explicitly assigns the responsibility for social assistance to the autonomous communities. Social assistance, however, is more focused on matters like youth and elderly policy and charities. 

Social security in Spain is based on article 41SC, which determines that the public powers have to maintain a public regime of social security. This regime is exercised through a number of autonomous institutions like the INSS, Instituto Nacional de la Securidad Social, the INEM, Instituto Nacional de Empleo and the INSERSO, Instituto Nacional de Servicios Sociales. The latter is a social service institute that looks after homes for the elderly, treatment for drug addicts, etc. The INNS which is responsible for all sorts of pensions and allowances and the INEM which is responsible for employment. All the aforementioned institutions are the responsibility of the Ministry of Labour and Social security. However, the responsibility for the administration of these matters has slowly been devolving from these national institutions to the autonomous communities. Nevertheless, overall responsibility remains with the central government the ongoing process of devolution, however, would indicate that social security is a shared matter where the government is responsible for the frameworks and mayor topics.

language

Spain’s specific language issue has been resolved by article 2SC which states that alongside the nation-wide official language Castilliano the other Spanish languages will also be officially recognized in the statutes of the respective autonomous communities. As a result Spain now has three additional official languages, namely Catalan, Galician, Basque which are concentrated in their respective territories. Federal systems with diverse linguistic communities have adopted a variety of approaches to accommodate linguistic diversity. As in Spain, a territorial solution, which allows particular linguistic groups, where concentrated in different territories, to manage their own language regimes can be found in Switzerland, which has three official federal languages, namely German, French and Italian. While official multilingualism is practiced in institutions of the federal government, individual cantons have the jurisdictional authority over the language policy within their territory. In Belgium, the apparent evolution towards a federal structure of government has been based largely on the restructuring of the country's institutions along territorial linguistic lines.

Law and security

Like most previous matters, authority over the law in federal systems is subject to considerable variation. In civil law, shared or concurrent jurisdiction is employed extensively in most federations, whereas legislative authority over the criminal law is typically assigned to the federal government, although in the United States and Australia constitutions this matter is the responsibility of the regional states. 

Article 149.8aSC determines that legislative authority regarding civil law is an exclusive state matter, however, without infringing on the special civil rights of certain communities. These communities are Navarre, Catalonia, Galicia, Aragon and the Basque Country. They inherited a few exclusive competencies regarding civil law matters in areas like succession law and marriage settlements which where present before the 1978 constitution. However, these competencies are very limited and restricted. Penal law is also largely a central state responsibility. Article 149.6aSC determines that penal law is a state responsibility without infringing on the rights of the autonomous communities. These rights primarily concern the heavy communities with regards to the procedural aspect of territorial laws.


Organization and administration of courts

As for the organization and administration of courts in federal systems, three systems are generally used:

· A single system of centrally organized courts, i.e. Malaysia 

· A divided federal and regional system in which the power to organize and assign jurisdiction over courts is divided between both governments while maintaining a single integrated system of courts. i.e. India and Pakistan. 

· A shared federal and regional system in which both governments have the power to create their own courts. This system allows for the potential development of a dual court system. A possibility which exists in such federations as Canada, the United States, Australia and Switzerland. However, only in the United States has a fully parallel system of courts been established. Instead, most federations have opted for a single integrated system in which the federal governments share the regional courts with the regional states. 

Despite the existence of the regional higher courts of justice in the autonomous communities, the organization and administration of courts in Spain is primarily a central matter. The regional courts can hear civil and penal cases and appeals against regional laws, but the Tribunal Supremo, the only centralised judicial body, is empowered to deal with all matters in appeal. This excludes issues regarding constitutional interpretation which are the responsibility of the Constitutional Court. The regional courts only have exclusive rights with regards to the Feuros. 

Police

Jurisdictional authority in internal security or police force again is rather diverse throughout federal systems. State governments are exclusively responsible for the establishment and maintenance of police forces in Switzerland. In Canada, Australia and the United States, authority for policing has been divided in practice between both orders of government, resulting in the development of both regional and federal police forces. Such a division is also present in Spain, but only with regards to the autonomous communities of Catalonia and the Basque Country. As opposed to the other communities which fall under the jurisdiction of the national police forces, the Civil Guard and the National Police, these two communities have their own police forces which operate next to the national police forces. A council of public security which consists of representatives of regional and central government is responsible for the coordination of both state and regional police. 

Financial/Fiscal powers

In order for each level of government to effectively exercise its competencies within their jurisdiction, sufficient financial resources are essential. Invariably, the financial frameworks which have developed around the distribution of financial powers in federal systems in combination with various extra-constitutional measures and instruments are rather complex. Nevertheless, two main forms of financial funding are generally recognized. 

· Taxation and revenue collection 

· Intergovernmental transfers.

Taxation and revenue collection

In nearly all federal systems the vast majority of major revenue sources have been placed under federal authority. In the more established federations like the United States, Canada, Australia, Switserland, Austria and in particular Germany, the constitutional frameworks for these fiscal powers have included the extensive use of concurrent jurisdiction. However, in most of these cases the central governments prevail. In Spain the central government also has an overall responsibility for taxation, including customs and excise duties . With regards to the excise duties, the Basque Country and Navarre form an exception as they are allowed to levy excise duties on everything but alcohol, tobacco and petroleum products. Illustrative for the open regional process is the retraction of the exceptions on the latter three matters for both communities in 1996 which was the direct result of the negotiations between the government and the Partido Nacionalista Vasco.

Customs and excise duties are under the exclusive jurisdiction of the central government in nearly all federal constitutions. An exception to this is the United States where the state governments are competent to levy excise duties. In contrast, its mostly the state governments which are empowered to derive income taxation, usually through a broad interpretation of existing constitutional provisions or subsequent constitutional amendments. Corporate taxation is primarily a shared or concurrent field. This is the case in the more established federations like the United States, Canada, Australia and Germany corporate taxation. In most of the newer Commonwealth federations such as India, Pakistan and Malaysia, exclusive federal powers are the rule for corporate taxation, whereas in the field of personal income tax, usually both orders of government have legislative authority. In Spain the central government both income and corporate taxation are the responsibility of the central government, with the exception of Navarre and the Basque Country.

Intergovernmental transfers

Financial transfers in federations usually have a twofold reason, a financial imbalance between the central government and the states and an imbalance between the states themselves. As in most federations the major revenue source is concentrated in the central government, while at the same time both orders of government have significant expenditure responsibilities, there is a need for financial transfers from the federal to the provincial orders of government. On the other hand there is the financial imbalance between the individual constituent units. As economic inequalities between the constituent states are inevitable in any federation, the central government plays an important in equalizing these differences. As such, intergovernmental transfers are essential to ensure that the constituent governments have sufficient resources to provide public services at a level comparable to each other. 

To resolve the financial imbalance between the central government and the states, federal governments can either transfer financial funds unconditionally or designate specific purposes and stipulate certain conditions. Though the latter option has the advantage that it is more focused on a federation-wide economic interest, it does also infringe on the autonomy of the concerned states. The application of both methods varies throughout the various federations.

In the United States 80 percent of all financial transfers to state governments concerns conditional transfers. In Australia, Canada and Switzerland, conditional transfers comprise anywhere from a third to one-half of all transfers. In contrast, most new Commonwealth federations use unconditional transfers to avoid interference with state autonomy. In Spain, the autonomous communities obtain government funding according to their needs, mainly through retaining local taxes, rates and surcharges on state taxes. The special consultative Council for the Fiscal and Financial Policy of the autonomous communities tries to co-ordinate public investment, costs of services, public debt and the distribution of resources to the different communities. As such, financial transfers are largely conditional, having to guarantee equality among the regions, despite the fact that the regional governments are allowed to control their own budgets.

The way in which imbalance between the states within a federation is addressed is usually more complex. This process, also known as equalization, is often explicitly mentioned in the constitution, i.e. Canada and the Federal Republic of Germany. In the latter federation a provision is even made which provides for the transfer of revenues amongst the constituent units themselves. An interstate revenue pool exists in which the richer regions, the so-called Länder, pay in and the poorer Länder draw out according to a specified formula. Equalization is also explicitly mentioned in the Spanish constitution in article 157.1.cSC and 158.2SC which establish the basis for a similar Fund. This Inter-regional Compensation fund financially supports the communities according to their needs which are based upon population density, income, emigration and unemployment levels. However, in contrast to the German fund, the Spanish fund is financed by the government directly. 

Inequality or Assymetry 

The distribution and the scope of powers in the Spanish state of the autonomies appear to be very similar to the distribution in official federal structures. Within the very diverse range of existing federations the apparent differences would not appear such that they are delimiting criteria in characterizing the Spanish structure as federal. However, the Spanish system also allows for a certain amount of asymmetry between the communities. Furthermore, in some communities like the nationalities the demand for self-determination is very strong while other regions have but a limited want for an autonomous identity. Nevertheless, the latter identity appears to be growing throughout the various communities. Strong regional influences like regional media are attributing to the establishment of a regional identity which was not as present just after the end of the dictatorship.

As stated previously, the distribution of powers provides for a system of shared sovereignty which is one of the basic reference points of federal structures. As such, spain also provides a system for the distribution of powers between the regions and the central government and should therefor also provide for a system of shared sovereignty. However, this notion is not undisputed. According to Heywood, component states or regions in federations enjoy a clearly defined and equal sovereignty, in contrast to Spain’s system of autonomous communities which allows for variable competencies between the regions and within the region over time. Donaghy and Newton share this opinion, stating that the regions in classical federal states assume control over a clearly defined area and inherit clearly structured institutions as opposed to the Spanish communities which have been free in option for autonomy or not, the level of autonomy and the time-scale of progression.

Indeed, the general pattern among most federal systems would appear to apply the same legislative powers to each constituent unit of the federation. In most federal systems, states or provinces are considered equal in that they share the same legislative powers. However, some federations provide for an asymmetrical distribution of powers in order to recognize the significant variations among constituent units relating not only to the geographic size and population, but also to their particular social, linguistic, cultural and economic composition.

Herper distinguishes two approaches to asymmetry in the distribution of powers in federal systems:

· One approach is to increase federal authority in particular regions or states of the federation. In the first six years after the establishment of the federal Union of India, this type of asymmetry was adopted to assist several regions which were less advanced politically than their neighbouring provinces, through the temporary assumption of state legislative powers by the Union government. In contrast, in Rhodesia and Nyasaland a more advanced constituent unit, Southern Rhodesia, opted for an extension of federal legislative authority in matters relating to the regulation of agriculture. 

· The second and more common approach to an asymmetrical allocation of jurisdiction is to increase the autonomy of particular states. The most prominent example of this can be found in the Malaysian federation. As part of the negotiations to join Singapore and the British Borneo territories to the already existing federation of Malaya, special concessions were made regarding the application of the existing distribution of legislative powers in these new states. At the time, Singapore was experiencing problems in the fields of labour and education and thus sought to maintain control over these matters, even though in other states these same matters fell with the federal government's legislative authority. The concessions were granted, but quickly became irrelevant when Singapore left the federation two years later. Another example can be seen in the concessions made to the Borneo states. Certain matters under federal government jurisdiction in the Malaysian federation, such as native laws, communications, shipping and fisheries were allowed to become state or concurrent responsibilities in the two Borneo states, while other matters such as immigration remained under federal authority but required the approval of the Borneo states when they were exercised with those territories.

Asymmetrical allocations of jurisdiction do not appear to be so uncommon in other federal systems. Daniel Elazar identified more than 20 examples of what he calls associated statehood or federacy in which smaller states or regional units, rather than seeking full independence, have opted for an asymmetrical federal association with a larger federation, often a former colonial power. As such, the asymmetry evident in the Spanish system of autonomous communities does not fundamentally set it apart from the general federal concept. 

Sovereignty

With regards to the clearly defined sovereignty, the Spanish system indeed allows for an increase of competencies over time. The Spanish system is rather flexible, allowing for optional autonomy and providing various procedures to acquire autonomy. However, even though the regional process has not come to a complete standstill most communities have now acquired a similar level of autonomy. Though in most federal systems, the constitutional enumeration of the distribution of government powers and functions established at the time of federation has been more explicit, societal changes over time are inevitable and the distribution of powers must respond to this change. Such changes might come about through constitutional amendment or non constitutional amendments like delegation, attribution or negotiations between regional and central government.

The definition of the notion of sovereignty is crucial in this context. In Spain the notion of sovereignty is mentioned in article 1.2SC which states that the national sovereignty resides with the Spanish people, coming forth from the powers of the state. Within the framework of state law M. de Meij refers to sovereignty as the highest authority within a state. The state-government has highest authority, a province therefor is not a state. Sovereignty also refers to the independence of the state with regards to other states. This sovereignty has decreased significantly through commitments coming forth from the membership of international organisations, international treaties and organisations and institutions within the state. Despite these infringements on the state sovereignty however, there is only one sovereign power in a state. This is also the case in federations, however, it is sometimes argued that the federal states within a federation have a partial sovereignty or can exercise sovereignty in so far as the constitution assigns this to them. This assumption is connected to the previously discussed system of the distribution of powers and depends on whether the federal constitution explicitly assigns competencies to the federal states or not. As such, this would create a system of shared sovereignty. This notion however, appears to be incompatible with notion that there is only one, highest authority in a state which can be sovereign. However, not all matters within federations are the exclusive responsibility of the federal government. Though the latter might be responsible a common foreign policy and armed forces the different constituent states also hold exclusive areas of responsibility. So despite the explicit statement from E.v/d Velde that the powers in the autonomous communities are not sovereign at all because they are neither the original nor the highest power, they are the highest authority in certain areas within their territory. As such, they actually do share a part of the national sovereignty. Nevertheless, as in all federations, the balance is in favour of the central government, which can therefor be argued to constitute the highest power and thus be sovereign.

Territorial representation

Alongside the distribution of powers, the afore mentioned notion of a shared sovereignty can also be considered in relation to the decision making competence of the constituent states in the overall policy of the federation. To exercise influence over state policy, constituent states need to be represented on a national, central level. 

Unlike other federal systems, the Spanish system does not specifically provide for a body that represents the autonomous communities. Officially, the communities participate in the national decision making process through the Senate to which each community may delegate one representative, appointed by the regional parliaments. This representation increases with one extra delegate for every one million inhabitants in the autonomous community. In 1993, this resulted in 47 delegates from the autonomous communities as part of a total of 255 senators. Though in 1994 a decision was made to change the structure of the Senate in favour of the autonomous communities so that the Senate will represent the autonomous communities, this change has not come about to date. 

Though there undoubtedly is a large amount of lobbying of the autonomous communities on national level in respect of their political weight, the official representation of the autonomous communities in the national policy making process appears to be rather minimal. Especially compared to the regional representations in federal states. In the United States for example, the Senate is body of territorial representation only, in which each state has two representatives amounting to a total of 100 senators. The 435 members of the house of Representatives are also elected by the different states on the basis of their population. In the Canadian federation, the Senate is also an exclusive body of regional representation in which there are normally 104 senators representing the states. In Germany, the länder are represented in the Bundesrat. This Federal Council is made up of delegates chosen by the state governments. The number of delegates sent by each state varies from three to six according to each state's population.

Regionalism 

As stated previously, the Spanish state structure was partly modelled after the Italian state. Though not undisputed, Italy is often referred to as State Regionale, a regionalist state form that lies between a unitary state and a federation. In addition to provinces and municipalities, Italy is divided into 20 districts that have a constitutional right to a certain amount of self-determination. This right is however limited to 18 matters which are explicitly summed up in the constitution . Similar to Spain, the Italian structure also allows for inequality among the 20 districts. Only five districts posses a special statute that allow them exclusive competency with regards to certain matters. The other 15 districts have no exclusive jurisdiction at all, as the central government outlines the framework in which these competencies have to be executed. 

In comparison, the Spanish autonomous communities have a much wider scope of self-determination, as they all have exclusive competencies in certain areas. Furthermore, the Italian districts are not officially represented in the national decision making process. Though the 20 districts also form the electoral districts for the elections of the senators, the districts do not directly delegate representatives to the Senate.

According to M. Hebbert the structure of a state is very much determined by the participation of the regional governments in the decision making process of the state. The existence of regional governments alongside the institutions of a unitary state does not automatically constitute a federal structure as such. In this view, the state structure is regional rather than federal, depending on whether the national decision-making processes are primarily constructed on the basis of national majority instead of input of the regional governments. In this notion the Spanish Estado de las Autonomías could also be labelled as more regionalist than federal, due to the lack of regional representation on the national decision-making process that is primarily based on national majority. However, though minimal there is some communal representation, as opposed to Italy . 

As such, the notion of regionalism is not so clearly outlined. Based solely on this notion, it could also be argued that regionalism is even apparent in a decentralised unitarian state like the Netherlands. Within set boundaries of the central government the Dutch provinces and to a lesser extent the municipalities have a very limited but apparent amount of self-determination without having input on the national decision-making process. The powers of the Spanish communities obviously reach much further. 

In contrast to the communities, areas in a regionalist state usually exercise their competencies largely under the responsibility of the central government. The latter has also a much greater influence in the shaping of the institutions in those areas. The right to self-government in regionalist areas is furthermore not constitutionally enshrined as is the case with the autonomy right of the communities. E. v/d Velde, however, dismisses these presupposed practical differences between regionalism and federalism by labelling Spain as an example of a regionalist state that refutes these differences. According to this view the notion of regionalism as opposed to federalism is not clearly outlined, apart from the difference in territorial representation. The distinguishing criterion that sets regionalism apart from federalism lies in the basis and the objective of autonomy not the level of self-determination. As such, practical differences are not relevant. The constituent states in a federation are sovereign states that give up sovereignty in exchange of a higher level of unity in order to increase their power. In contrast, regionalism is focused on increasing the influence of the non sovereign regions on state policy. This bears no effect on the level of autonomy i.e. the competencies of the regions in a regionalist state, which can be just as high, or even higher than federal states.

The difference between Regionalism and Federalism indeed does not appear to be very substantial. However, as opposed to denying the differences between regionalism and federalism it could also be argued that Spain simply doesn’t fit the description of regionalism but despite the explicit prohibition in article 145.1SC is much more a federation. 

 

 

CONCLUSION

The Spanish State was fundamentally changed by the 1978 constitution. Following the death of Franco, a strongly decentralised state form was sought after. This was prompted by various forces like the strong reaction against the previous dictatorial centralist regime, historical and cultural factors in certain regions, and a general tendency towards decentralisation throughout Europe. The autonomy demands were especially pushed by Catalonia and the Basque Country, as not all the regions had an equally strong regional identity or demand for autonomy. To meet the asymmetrical demand of self-determination of the various regions, the Spanish constitution subsequently formally established the Estado de las Autonomías, which allowed for the creation of the autonomous communities. The constitution also provided different procedures for attaining autonomy in line with the different demand in the various regions. 

Explicitly labelled as such, the Spanish constitution clearly did not seek to establish a centralist state model, but also avoided a federal label at the coming about of the Spanish democracy. Despite this classification however, the Spanish state structure displays a far-reaching resemblance to a federal structure. However, despite the overall similarity to federal states, fact remains that article 145.1SC explicitly prohibits the establishment of a Federal structure. It is most likely that it is this formal provision that lies at the basis of Spain not generally being considered as a federation, but rather an extensive regionalist state.

Influenced by the regionalist Italian state structure, the notion of regionalism surely must have influenced the definition of the Spanish state at the coming about of the constitution. However, though it goes to far here to extensively compare the Spanish state structure to the Italian state, the Spanish state has attained a significantly higher level of decentralisation. The communities each have a president, an executive, a unicameral parliament, administrative organisations, a high court of justice and, as opposed to the Italian regions, a scope of sometimes exclusive competencies. Not only do the autonomous communities have a greater level of self-determination, they are also more involved on the national decision making process. As such, Spain is a step beyond the notion of regionalism. 

With regards to the current overall similar structure, it appears quite unclear what federal model the creators at the coming about of the constitution wanted to avoid. As mentioned earlier, a federal model was deliberately not adopted, to avoid a rupture from the former regime and a possible anti-reaction, at the transition to democracy. Subsequently, a smooth transition was arranged, which established autonomous communities with various degrees of self-determination. The communities would achieve a similar level of autonomy after a certain period of time, which could furthermore increase beyond this base level in the future. As such, it can be argued that the explicit prohibition of the modelling of the Spanish structure on a federal structure only refers to the notion of federalism at the time of the coming about of the Spanish democracy, and not on the federal structure in itself. Regardless of the asymmetry, now that all the autonomous communities have reached a high, basic level, of self-determination with the prospect of even increasing their competencies, this prohibition seems rather irrelevant. In this respect, the Spanish constitution appears to be a mere transitory settlement to a different, more decentralised state structure. 

Notwithstanding the overall similarity, there are also certain dissimilarities between the Estado de las Autonomías and actual federal structures. As such, the scope of competencies of the communities yet appears to be more moderate in comparison to the general scope of competencies in federal states in the main. Furthermore, as opposed to federal bodies of territorial representation, the autonomous communities lack a comprehensive territorial representation on the national decision making process as they are only nominally represented in the Senate. In this respect, the Spanish state structure in its current form might rather be described as semi-federal rather then federal. However, as a result of the ongoing devolution, the regional process has not yet come to a complete standstill, even though all the communities are now well established. 

At the coming about of the constitution the autonomous structure was deliberately left open, lining out merely the principles upon which it was easy to create consensus. Especially as a result of the uneven demand for self-determination, the development of the autonomous communities was left to constitutional practice and the autonomy statutes, leaving the regional process quite open. This open process might leave the state structure significantly different from were it started. In this regard the future developments are crucial to the future shaping of the Spanish state structure. 

As the competence regarding international relations and the subsequent power to transfer competencies is exclusive to the central government, M. Alvarez Rico and V. Gonzalez-Haba Guisado argue that the growing European Unity will focus on, and as such strengthen the position of the central government over the regional governments. Despite this, the autonomous communities are becoming increasingly important and influential. The communities now also have come to represent large electorates which are becoming more and more important on a central level. The last two governments depended heavily on the support from regional parties, enforcing the position of the autonomous communities against the central government. In the current process the self-determination of the communities appears to be growing slowly but surely as more competencies are being devolved from the central government. Simultaneously, a strong sense of regional identity, which was not as present just after the end of the dictatorship, is growing as well. This can strengthen the demand for self-determination in turn.

Subsequently, depending on whether the autonomous communities keep on developing in their current pace, it appears that Spain is slowly heading for a certain turning point, at which Spain might officially be labelled as a federation. Ironically, the asymmetry among the regions, which left the regionalist process open, might form an impediment on this turnover, as not all the communities might be set for such a change. As such, this could also lead to a federal-regional model instead, in which only a few communities might reach federal status whereas other regions might be much more dependable on the central government.

 

 

 

 

 

 

Appendix 1 

Source: P.Heywood: The government and politics of Spain, 1995 (p109
Appendix 2

Source: P.J. Donaghy and M.T. Newton: Spain, a guide to political and economic institutions, 1987 (p99)

Appendix 3

National & Regional identification in Navarre in percentages

Only Spanish 28

Only Navarrese 23 

Only Basque 9

Basque-Navarrese 29

Navarrese-Spanish 6

Spanish-Basque 5

Source: M.G. Ferrando, E.L.Aranguren, M.Beltran: La consciencia nacional y regional en la Espana de las autonomías, 1994 (p17)

 

 

Appendix 4

Source: M.G. Ferrando, E.L.Aranguren, M.Beltran: La consciencia nacional y regional en la Espana de las autonomías, 1994 (p16)
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1Powers directed at the autonomous communities

С учетом автономности общин Сенат играет более важную роль, чем Конгресс. В палате территориального представительства, Сенат в действительности играет двойную роль. С одной стороны, он, являясь частью центральной власти, выполняет определенный контроль за общинами,  в то время как, с другой стороны, он также представляет общины в процессе принятия решений по национальным вопросам. Как таковой, Сенат играет исключительно важную роль в принятии решения относительно того, выполнила ли автономная община конституционные и прочие юридические обязательства, либо она находится в противоречии с общественными интересами, если таковые предъявляются правительством.  Следует, или нет, в интересах общества гармонизировать определенное законодательство остается в компетенции исполнительных органов и парламента. Однако, конституционный суд ограничивает это право в различных постановлениях, определяющих, что обращение к интересам общества может быть сделано только, если есть настоятельная необходимость во вмешательстве государства. Как таковые, общественные интересы не позволяют центральному правительству подразумевать, либо нарушать права, которые совершенно определенно  принадлежат автономным общинам, за исключением определенных особых обстоятельств, которые указаны в конституции (статья 155SC и 150.3SC). Правительство должно и дальше доказывать, что эти нарушения являются чрезвычайно необходимыми. С учетом длительности и формы, меры, предпринятые государством и далее должны соответствовать этой необходимости.

Обе палаты должны в дальнейшем параллельно одобрять соглашения по сотрудничеству между автономными общинами (статья 145.2SC). Это также прецедент для размещения национальных ресурсов в автономных общинах посредством Межрегиональных Ассигнационных Фондов (статья 158.2SC). Если палаты не дают согласие, объединенный комитет состоящий из сенаторов и депутатов должен искать соглашение, которое опять-таки нуждается в одобрении обеих палат, хотя на этот раз простым большинством. Если соглашение либо по размещению фондов, либо межрегиональное соглашение о сотрудничестве опять не сможет получить большинство голосов в обеих палатах, то это дело будет передано в руки Конгрессу. Последний должен единовластно решить это дело в соответствии с большинством голосов.

Обе палаты имеют также право издавать, либо одобрять законы по гармонизации законодательства автономных общин абсолютным большинством, если это требуется в общественных интересах (статья 150.3SC).

В противоположность предыдущим ограничивающим полномочиям, парламент также имеет исключительно право на увеличения возможностей автономных общин по статье 150.1SC. Более поздние статьи позволяют Генеральным Судам / Cortes Generales / применять свои полномочия к одной, или больше общин в рамках структурного законодательства. Эти законы имеют ранг ординарных законов и выполняют цели и принципы тех дел, которые должны быть переданы, либо поручены автономным общинам. Несмотря на то, что общины получили полную ответственность за исполнение этих дел, а также право вводить территориальные законы, парламент все-таки может вводить свои собственные законы по этим делам. Как таковые, парламентские законы касающиеся этих дел имеют преимущество над территориальными законами.

Как отмечалось ранее, особый комитет в настоящее время проводит исследования по вопросу, как преобразовать Сенат в настоящую территориальную палату. Как таковые, автономные общины не только смогут принять  более участие в делах государства, но и будут менее охотно вмешиваться в права Парламента относительно общин.Это несомненно повлияет на роль парламента, и, более чем вероятно, увеличит значимость Сената. Особенно принимая  во внимание тот факт, что автономные общины приобретают все большее и большее финансовое и политическое значение.
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Эти дела в дальнейшем следует рассматривать вместе со статьей 148.1SC, в которой описываются основные права общин. Кроме того, определенные дела не упоминаются в статьях 149SC, или 148SC.  Общины могут заявить о предоставлении этих прав, но если он официально не принимают их, они переходят к правительству. Как парламент, так и правительство могут в дальнейшем передавать, или уполномочивать дальнейшие права общинам по принадлежащему им праву в соответствии с законодательством.

Кроме того, статья 150.1SC позволяет Cortes Generales передавать полномочия одной, или более общин в рамках ранее упоминавшихся структурных законов. На практике нет такого, чтобы в обоих списках было широко представлено разделение полномочий, поскольку некоторые вопросы не определены достаточно точно, и конституция не может заранее предвидеть все будущие детали дела. Таким образом, не только разделение правомочий в большой мере переплетено, но оно также является гибким, динамическим процессом передачи полномочий центра общинам. Как таковое, разделение правомочий между общинами и правительством не всегда ясно определено.

Правительственный контроль 

Поскольку имеются разные степени передачи прав, не удивительно, что правительство может предпринять определенные меры контроля над общинами, даже несмотря на то, что общины имеют эксклюзивные правовые области.

В статье 155SC определяется, что, если независимая община не справляется с выполнением своих обязанностей, либо серьезно нарушает общественные интересы, правительство может предпринять меры к тому, чтобы обязать такую общину выполнить свои обязательства. Для принятия таких мер правительство должно либо получить согласие президента общины, либо получить всеобъемлющее большинство в Сенате. Государство имеет также право издвать, или одобрять законы по гармонизации законодательства независимых общин, если это требуется в интересах общественности (статья 150.3SC). В этом заключаются эксклюзивные права общин.

Однако, для этого также требуется абсолютное большинство в обеих палатах, чтобы определить, на самом ли деле защита общественных интересов нуждается в гармонизации со стороны государства. Следовательно, парламент должен и дальше определять принципы в соответствии с которыми применяется гармонизация. Для гармонизации также требуется, чтобы по крайней мере две общины имели отклонения от законодательства по одной теме. Если у всех общин законодательство одинаковое, не зависимо от того, угрожает ли он общественным интересам, или нет, правительству не позволяется обращаться к статье 150.3SC. Это право было также ограничено постановлениями Конституционного Трибунала, определяющего понятие общественного интереса.

Другая форма контроля исходит из финансирования независимых общин. Кроме Страны Басков /Basque Country/ и Наварры /Navarre/ общины в большой степени зависят от передачи налогов от центрального правительства в соответствии с Законом по Финансированию Независимых Общин, так называемому LOFCA. Финансовый контроль также в значительной степени осуществляется независимым Аудиторским Трибуналом. Последний должен определять, эффективно ли, и в соответствии ли с законом выполняют  различные органы свои обязанности по которым они должны предоставить годовой отчет Суду /Cortes/. Несмотря на наличие региональных трибуналов в независимых общинах Каталонии /Catalonia / и Галиции / Galicia/ чрезвычайная ответственность остается за Аудиторским Трибуналом.

Статья 153.bSC непосредственно относится контролирующей роли правительства, определяющей, что до выработки рекомендаций государственного Совета по отношению к  независимых общинам может быть применен контроль  государства (Статья 107SC). Однако этот контроль относится только к передаче, либо к вверению полномочий, как определено по статье 150.2SC. Следовательно, он не мешает эксклюзивным полномочиям независимых общин. Как таковой, Совет государства играет решающую роль в контролировании независимых общин, несмотря на то, что является чисто консультативным органом без исполнительных функций. Однако, среди многих категорий его членов  имеются представители от независимых общин. Совет состоит из президента ,который назначается непосредственно советом министров и группы постоянных членов, должностных лиц и избирающихся членов. Представители общин могут присутствовать в каждой группе, но наибольшее влияние они имеют ви постоянной группе, в которой они могут возглавлять департамент совета.

Наиболее важная форма контроля  устанавливается посредством положений статьи 161.2SC, которая дает правительству право давать отвод без указания причин любым мерам, принятые независимой общиной. Когда делается такой отвод, означенная мера автоматически приостанавливается до тех пор, пока Конституционный Суд, в пределах обязательных пяти месяцев, не примет по нему решения. Очевидно, важную роль в контроль за независимыми общинами играет Конституционный Трибунал. Его роль ясно обозначена в статье 153.аSC, в которой определяется, что Конституционный Трибунал несет ответственность за проверку конституционности любого регионального законодательства. 

